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Connie Cochran

From: Connie Cochran
Sent: Wednesday, August 3, 2016 9:05 AM
To: David Kwong
Cc: Thomas Pace
Subject: RE: Award in Octoboer

Thank you.  I get asked to write about awards all the time, without any background about criteria or reason for the 
award.  It makes it very difficult, so I appreciate anything you can dig up. 
 
 
 
Connie Cochran 
City Manager’s Office 
City of Stockton 
Connie.Cochran@stocktonca.gov 
(209) 937-8827 Office 
(209) 629-1251 Cell 
 
-----Original Message----- 
From: David Kwong  
Sent: Wednesday, August 03, 2016 9:04 AM 
To: Connie Cochran <Connie.Cochran@stocktonca.gov> 
Cc: Thomas Pace <Thomas.Pace@stocktonca.gov> 
Subject: RE: Award in Octoboer 
 
Great.  Let me see how we can a copy of the official awarding letter from the Sacramento Valley Section (geographic 
area from Redding to Stockton) of the California Chapter of the American Planning Association.  I am not sure if Stockton 
has ever won any awards, but this definitely starts putting us on the map. 
 
-----Original Message----- 
From: Connie Cochran  
Sent: Wednesday, August 3, 2016 8:58 AM 
To: David Kwong <David.Kwong@stocktonca.gov> 
Cc: Thomas Pace <Thomas.Pace@stocktonca.gov> 
Subject: RE: Award in Octoboer 
 
We should probably do it before, especially since we already know about it.   
 
Connie Cochran 
City Manager’s Office 
City of Stockton 
Connie.Cochran@stocktonca.gov 
(209) 937-8827 Office 
(209) 629-1251 Cell 
 
-----Original Message----- 
From: David Kwong  
Sent: Tuesday, August 02, 2016 11:14 PM 
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To: Connie Cochran <Connie.Cochran@stocktonca.gov> 
Cc: Thomas Pace <Thomas.Pace@stocktonca.gov> 
Subject: Award in Octoboer 
 
Connie, I had a conversation with Scott Carney today regarding the attached link highlighting the award TenSpace will be 
receiving in October at the state planning conference.  Tom and I are going to the conference and accepting the award 
with TenSpace as well.  Scott and I thought about doing a press release on the award.  What do you think about the 
timing?  Announce after we come back or before.  Please advise us thanks 
 
http://tenspacedev.com/the-open-window-project-wins-award-of-excellence-in-urban-design/ 
 
 
 
Sent from my iPhone 
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Connie Cochran

From: Lori Asuncion
Sent: Monday, July 18, 2016 11:14 AM
To: David Kwong
Cc: Thomas Pace
Subject: RE: Emailing: Contract 2016-02-23-1601-01 P - Open Window Project - Development 

Agreement

Well, Jerry asked for a conformed and recorded version so I think we have to wait per Tom's last email for the doc to be 
recorded.  Thanks for sending this though. And no apologies necessary, I'm not sure we HAVE to send it so much as we 
are doing so as a courtesy per his request (and because it makes sense even if he had not requested).  
 
-----Original Message----- 
From: David Kwong  
Sent: Monday, July 18, 2016 11:05 AM 
To: Lori Asuncion <Lori.Asuncion@stocktonca.gov> 
Subject: FW: Emailing: Contract 2016-02-23-1601-01 P - Open Window Project - Development Agreement 
 
I think this works.  Sorry I didn't know we had to send it to Jerry R., but that makes sense. 
 
-----Original Message----- 
From: Katherine Roland  
Sent: Wednesday, July 13, 2016 8:27 AM 
To: David Kwong <David.Kwong@stocktonca.gov>; Sylvia Sandoval <Sylvia.Sandoval@stocktonca.gov> 
Cc: Geoffrey Aspiras <Geoffrey.Aspiras@stocktonca.gov>; Thomas Costello <Thomas.Costello@stocktonca.gov>; Eliza 
Garza <Eliza.Garza@stocktonca.gov>; Blair Hongo <Blair.Hongo@stocktonca.gov> 
Subject: Emailing: Contract 2016-02-23-1601-01 P - Open Window Project - Development Agreement 
 
Good Afternoon, 
 
The attached contract was attested and filed with the Clerk's Office.  Electronic only was retained.  The original was 
returned to the department for recording. 
 
Contract 2016-02-23-1601-01 P - Open Window Project - Development Agreement 
 
Thank you, 
 
Katherine Roland 
Records Research Specialist 
Office of the City Clerk  
(209) 937-7124 Office 
katherine.roland@stocktonca.gov 
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Connie Cochran

From: Katherine Roland
Sent: Wednesday, July 13, 2016 8:27 AM
To: David Kwong;Sylvia Sandoval
Cc: Geoffrey Aspiras;Thomas Costello;Eliza Garza;Blair Hongo
Subject: Emailing: Contract 2016-02-23-1601-01 P - Open Window Project - Development 

Agreement
Attachments: Contract 2016-02-23-1601-01 P - Open Window Project - Development Agreement.pdf

Good Afternoon, 
 
The attached contract was attested and filed with the Clerk's Office.  Electronic only was retained.  The original was 
returned to the department for recording. 
 
Contract 2016-02-23-1601-01 P - Open Window Project - Development Agreement 
 
Thank you, 
 
Katherine Roland 
Records Research Specialist 
Office of the City Clerk  
(209) 937-7124 Office 
katherine.roland@stocktonca.gov 
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Connie Cochran

From: Thomas Pace
Sent: Wednesday, June 22, 2016 11:33 AM
To: Megan Meier;David Kwong
Subject: RE: OWP CEQA

I’d say that if you’re simply showing her the links to publicly-available documents, it’s not necessary to have her fill out 
an info request form. If you have to spend substantial time researching the archives, then have her fill out the form. 
 

From: Megan Meier  
Sent: Wednesday, June 22, 2016 10:52 AM 
To: Thomas Pace <Thomas.Pace@stocktonca.gov>; David Kwong <David.Kwong@stocktonca.gov> 
Subject: FW: OWP CEQA 
 
Good Morning, 
I wanted to let you know that I had a visit yesterday afternoon from a Joy Neas at the counter who was very upset about 
the demolition of 206 N Sutter that was approved under the Open Window project. She wanted to know what other 
buildings are scheduled to be demolished. I gave her a section of the Initial Study and let her know that some properties 
had been identified as “proposed for demolition” and the properties had been cross referenced against the 2000 historic 
resource survey. She has requested all the documents for Open Window and indicated that she intended to talk directly 
to Ten Space as well. She asked when this was going to be approved and I let her know that the development plan had 
gone through planning commission and city council approval. She indicated that she did not attend the meetings. She 
also mentioned that she was part of a group that had previously sued the City and won to save an old hotel.  
 
I see David Garcia e-mail today and wonder if Joy has talked to them already. This is also on the heels of an incoming 
request from Ten Space to look at 618-622 E Miner for possible demolition in the next week or so. This property 
has two duplexes on it but only one address has been identified in the Open Window initial study. Ten Space 
has been very pro-active about moving forward with plans in the downtown, however perception that lots of 
buildings are being demolished all at once may have triggered people to be more aware and sensitive to changes 
in the downtown even though this was discussed in the public hearings. Joy Neas has requested links to the 
documents on line and I will be providing that to her, but wondered if I should have her fill out an information 
request as well. Let me know any thoughts you have on this.  
 
Thanks,  
Megan 
 
 
 
 
From: David Garcia [mailto:dgarcia@tenspacedev.com]  
Sent: Wednesday, June 22, 2016 10:04 AM 
To: Megan Meier <Megan.Meier@stocktonca.gov> 
Subject: OWP CEQA 
 
Hello Megan, 
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Do you have the finalized CEQA document for the Open Window Project, or know where I can find it? I cannot 
seem to find it in our files. Please let me know, thank you!  
 
 
--  
David Garcia 
Chief Operating Officer  
209-598-3484 
dgarcia@tenspacedev.com  
 
 
115 N. Sutter St #307 
Stockton, CA 95202 
office | 209.469.2678 
www.tenspacedev.com 
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Connie Cochran

From: Thomas Pace
Sent: Wednesday, June 22, 2016 10:50 AM
To: David Garcia
Cc: Lori Asuncion;David Kwong;Sylvia Sandoval
Subject: OWP DA signature page 39
Attachments: OWP Development Agreement.docx

David, 
As we discussed, the signature page needs to be re-done because it had the mayor’s signature line when it was 
supposed to have the city manager’s signature instead. Please have Zac sign on page 39 and get it notarized so we can 
complete the processing. 
 
Thomas Pace 
Deputy Director, Planning and Engineering 
City of Stockton 
Community Development Department 
345 N. El Dorado Street, Stockton, CA 95202 
(209) 937-8446 
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DEVELOPMENT AGREEMENT 

THIS DEVELOPMENT AGREEMENT (“Agreement”) dated for reference purposes as 

of March 25, 2016 (“Agreement Date”), is entered into by and between OPEN WINDOW 

PROJECT, LLC, a California limited liability company (“Developer”) and the CITY OF 

STOCKTON, a California municipal corporation (“City”).  Developer and City are sometimes 

referred to individually herein as a “Party” and collectively as the “Parties.” 

R E C I T A L S 

The following recitals are a substantive part of this Agreement; capitalized terms used 

herein and not otherwise defined are defined in Section 1.1 of this Agreement. 

A. In order to strengthen the public planning process, encourage private participation 

in comprehensive planning and reduce the economic costs and risk of development, the 

Legislature of the State of California enacted Section 65864 et seq. of the Government Code 

(“Development Agreement Statute”) which authorizes a city and a developer having a legal or 

equitable interest in real property to enter into a binding, long-term development agreement, 

establishing certain development rights in the property. 

B. In accordance with the Development Agreement Statute, the City has adopted a 

development agreement ordinance codified as Chapter 16.128 of the City’s Municipal Code 

(“Development Agreement Ordinance”).  The provisions of the Development Agreement 

Statute and the City’s Development Agreement Ordinance are collectively referred to herein as 

the “Development Agreement Law.”  This Agreement has been drafted and processed pursuant 

to the Development Agreement Law. 

C. Developer holds a legal or equitable interest in approximately 43 parcels 

comprising approximately 9.464 acres of land located in the City of Stockton, County of San 

Joaquin, in the downtown area bounded by East Miner Street to the north, Aurora Street to the 

east, East Main Street to the south, and North Sutter Street to the west.  These parcels 

(“Developer Parcels”) are depicted in Exhibit A-1 and more fully described in Exhibit A-2. 

D. On or about March 24, 2015, the City, the Parking Authority of the City of 

Stockton (“Parking Authority”) and Developer, entered into an Exclusive Negotiating Rights 

Agreement (“ENRA”) with respect to Developer’s proposed acquisition of certain downtown 

parcels owned by City for incorporation into the development project that is the subject of this 

Agreement. 

E. As contemplated by the ENRA, concurrently with the approval of this Agreement, 

City and the Parking Authority have approved the execution of a Purchase Option and 

Development Agreement (“City Option Agreement”) pursuant to which Developer has the right 

to acquire five (5) City-owned parcels and three (3) Parking Authority-owned parcels 

collectively comprising approximately 2.42 acres of land and located within this same general 

area which are depicted in Exhibit A-1 and more particularly described in Exhibit A-3 (“City 
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Parcels”).  The Developer Parcels and the City Parcels comprise approximately 11.884 acres of 

land and are collectively referred to herein as the “Property.” 

F. Concurrently with the approval of this Agreement, City has approved a Master 

Development Plan for the Property (“Master Development Plan”) which sets forth the proposed 

development program, design guidelines, key development requirements and parameters for the 

Project (defined below), including without limitation setback requirements, permissible dwelling 

units per acre (DUA) and floor area ratio (FAR) ranges; development application review and 

approval provisions, and requirements for street trees, parking, sidewalks, public plazas and 

other amenities. 

G. The Master Development Plan proposes a mixed-use development concept with 

up to 1,034 residential units, primarily built at higher densities as part of apartments or other 

multi-family unit developments, together with up to 200,000 square feet of retail space, up to 

90,000 square feet of commercial space and up to 110,000 square feet of industrial/art studio 

space (collectively, the “Project”).  The Master Development Plan may include residential 

development exceeding the 87 dwelling units on a parcel by parcel with an average density not 

exceeding 87 dwelling units per acre on any one block, consistent with current General Plan land 

use policies for density bonuses and consistent with other applicable general plan policies.  

However, the City is currently working on a General Plan update which is expected to address 

increased residential density in the downtown area.  Therefore, for the purposes of the Project 

Initial Study, the analysis assumes that up to 1,400 residential units would be constructed, 

primarily built at higher densities as part of apartments or other multi-family unit developments. 

H. This Agreement sets forth, among other things, the applicable fees, policies and 

zoning requirements that apply to development of the Project, and provides Developer with a 

vested right to develop the Project on the Property consistent with the Master Development Plan, 

the City’s General Plan, and the land use designations and zoning applicable to the Property, 

each as in effect as of the Effective Date. 

I. The Project relies on the following analysis under the California Environmental 

Quality Act (“CEQA”) (set forth in Public Resources Code, section 21000 et seq.): a Mitigated 

Negative Declaration for the Master Development Plan adopted by the City Council on 

February 23, 2016 by Resolution No. 2016-02-23-1601-01 (“Mitigated Negative Declaration”) 

and corresponding Mitigation Monitoring and Reporting Plan.  As part of the environmental 

review of the Project, the City, pursuant to SB 610 (codified at California Public Resources Code 

section 21151.9 and Water Code sections 10631 et seq.), requested and received from California 

Water Service Company a prepared by Yarne & Associates, Inc. (“Water Supply Assessment”), 

which Water Supply Assessment demonstrates that there will be adequate water supplies to meet 

the demands of the proposed Project, and the existing and other planned development within the 

City. 

J. Prior to or concurrently with approval of this Agreement, the City has taken 

numerous actions in connection with the development of the Project on the Property, including 

adoption of the Master Development Plan by Resolution No. 2016-02-23-1601-01.  The 

approvals described in Recital I and this Recital J, together with this Agreement, are collectively 

referred to herein as the “Existing Approvals.” 
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K. City has determined that by entering into this Agreement, City will further the 

purposes set forth in the Development Agreement Ordinance, and City will benefit from the 

increased range of housing options, retail establishments, employment opportunities, and 

renovation of abandoned and underdeveloped property, and publicly accessible civic and 

recreational space created by the Project for residents of City. 

L. For the reasons recited herein, City and Developer have determined that the 

Project is a development for which this Agreement is appropriate.  This Agreement will 

eliminate uncertainty regarding Existing Approvals and Subsequent Project Approvals, thereby 

encouraging planning for, investment in, and commitment to use and development of the 

Property.  Continued use and development of the Property will in turn provide substantial 

employment, tax, and other public benefits to the City, contribute to the revitalization of 

downtown Stockton, and provide expanded housing, employment, retail and recreational 

opportunities for Stockton residents, thereby achieving the goals and purposes for which the 

Development Agreement Law was enacted. 

M. The terms and conditions of this Agreement have undergone review by City staff, 

the Planning Commission and the City Council at publicly noticed meetings, and have been 

found to be fair, just and reasonable, in conformance with the Development Agreement Law and 

the goals, policies, standards and land use designations specified in the General Plan, and 

consistent with the requirement under Government Code Section 65867.5, and further, the City 

Council finds that the economic interests of City’s citizens and the public health, safety and 

welfare will be best served by entering into this Agreement. 

N. On January 14, 2016, the Planning Commission, the initial hearing body for 

purposes of development agreement review, recommended approval of this Agreement to the 

City Council.  On February 23, 2016, the City Council adopted Ordinance No. 2016-02-23-1601 

approving this Agreement. 

NOW, THEREFORE, in consideration of the mutual promises, covenants and provisions 

set forth herein, the receipt and adequacy of which are hereby acknowledged, the Parties agree as 

follows: 

A G R E E M E N T 

ARTICLE 1  DEFINITIONS 

Section 1.1 Definitions. 

“Additional Benefitted Properties” is defined in Section 5.4D. 

“Administrative Amendment” is defined in Section 9.6. 

“Agreement” means this Development Agreement. 

“Agreement Date” means the reference date identified in the preamble to this 

Agreement. 
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“Annual Review” is defined in Section 7.1BA. 

“Annual Review Form” is defined in Section 7.1B. 

“Applicable City Regulations” means (a) the permitted uses of the Property, the 

maximum density and/or total number of residential units, the intensity of use, the maximum 

height and size of the proposed buildings, provisions for reservation or dedication of land for 

public purposes, the conditions, terms, restrictions, and requirements for subsequent 

discretionary actions, the provisions for public improvements and financing of public 

improvements, and other terms and conditions of development applicable to the Property as set 

forth in the General Plan on the Effective Date, the Master Development Plan on the Effective 

Date, the Municipal Code of the City on the Effective Date, and the other ordinances, policies, 

rules, regulations, standards and specifications of the City in effect on the Effective Date; (b) 

New City Laws that apply to the Property as set forth in Section 4.1, Section 4.3C or Section 

4.3D herein; and (c) regulations that apply to the Property as set forth in Section 4.3A and 4.3B 

herein. 

“Applicable Law” means (a) all State and Federal laws and regulations 

applicable to the Property and the Project as enacted, adopted and amended from time to time, 

and (b) the Applicable City Regulations. 

“CEQA” is defined in Recital I. 

“Changes in the Law” is defined in Section 4.8. 

“City” means the City of Stockton, a California municipal corporation. 

“City Option Agreement” is defined in Recital E. 

“City Parcels” is defined in Recital E. 

“City Parties” means City and its elected and appointed officials, officers, agents, 

employees, contractors and representatives. 

“City Council” means the City Council of the City of Stockton. 

“Connection Fees” means those fees charged by City or by a utility provider to 

utility users as a cost for connecting to water, sanitary sewer and other applicable utilities. 

“Default” is defined in Section 12.1. 

“Developer” means Open Window Project, LLC, a California limited liability 

company, and its permitted assignees and successors-in-interest under this Agreement. 

“Developer Affiliate” means an entity which controls, is controlled by, or under 

common control with Developer. 

“Developer Parcels” is defined in Recital C. 
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“Development Agreement Law” is defined in Recital B. 

“Development Agreement Ordinance” is defined in Recital B. 

“Development Agreement Statute” is defined in Recital A. 

“Downtown Financial Incentive Program” means the program established by 

City Council Resolution No. 99-0583 for the rehabilitation and reuse of vacant buildings adopted 

on December 14, 1999.  A copy of the Downtown Financial Incentive Program is attached hereto 

as Exhibit H. 

“Effective Date” is defined in Section 3.1. 

“Eligible Public Facilities” is defined in Section 5.2C. 

“ENR Index” means the Construction Cost Index for San Francisco, as published 

from time to time by the Engineering News Record. 

“ENRA” is defined in Recital D. 

“Exactions” means exactions imposed by City as a condition of developing the 

Project, including requirements for acquisition, dedication or reservation of land, and obligations 

to construct on-site or off-site public and private infrastructure improvements such as roadways, 

utilities or other improvements necessary to support the Project, whether such exactions 

constitute subdivision improvements, mitigation measures in connection with environmental 

review of the Project, or impositions made under Applicable City Regulations.  For purposes of 

this Agreement, Exactions do not include Impact Fees. 

“Existing Approvals” is defined in Recital J. 

“Extension Condition” is defined in Section 3.2A(3). 

“Extension Request” is defined in Section 3.2A(3). 

“Force Majeure Delay” is defined in Section 3.2D. 

“General Plan” means the General Plan of the City of Stockton in effect as of the 

Effective Date. 

“Home Price Index” is defined in Section 3.2D. 

“Impact Fee Resolutions” means the following Stockton City Council 

Resolutions: Resolution No. 10-0309 (Resolution Reducing Certain Public Facilities Fees as Part 

of Stockton’s Economic Recovery Incentive Program) adopted on September 14, 2010, 

Resolution No. 2016-01-12-1206 adopted on January 12, 2016 (extending the period of fee 

reductions to December 31, 2018), and, to the extent future Impact Fees are less than the Impact 

Fees in effect as of the Effective Date, those future Stockton City Council Resolutions 

implementing the Impact Fee reductions. 
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“Impact Fees” means the monetary fees and impositions, other than taxes and 

assessments, and also referred to as “Public Facilities Fees,” charged by City in connection with 

a development project for the purpose of defraying all or a portion of the cost of mitigating the 

impacts of a development project or development of the public facilities and services related to a 

development project, including any “fee” as that term is defined by Government Code section 

66000(b).  For purposes of this Agreement, a monetary fee or imposition that meets both the 

definition of an Impact Fee and the definition of an Exaction will be considered an Impact Fee. 

“Initial Term” is defined in Section 3.2A(1). 

“Insubstantial Amendment” is defined in Section 9.2. 

“Litigation Challenge” is defined in Section 10.6B. 

“Master Development Plan” is defined in Recital F, and means the Master 

Development Plan for the Project approved by the City Council concurrently with this 

Agreement, as amended from time to time. 

“Maximum City Reimbursement” is defined in Section 5.4B. 

“Mitigated Negative Declaration” is defined in Recital I. 

“MMRP” means the Mitigation Monitoring and Reporting Program adopted by 

the City Council in connection with its approval of the Mitigated Negative Declaration for the 

Project. 

“Mortgage” is defined in Section 8.1. 

“Mortgagee” is defined in Section 8.1. 

“Municipal Code” means the Municipal Code of the City of Stockton in effect as 

of the Effective Date. 

“New City Laws” means and includes any ordinances, resolutions, orders, rules, 

official policies, standards, specifications, guidelines or other regulations, which are promulgated 

or adopted by the City (including but not limited to any City agency, body, department, officer or 

employee) or its electorate (through the power of initiative or otherwise) after the Effective Date. 

“Non-Intended Prevailing Wage Requirement” is defined in Section 5.5B. 

“Notice” is defined in Section 13.5. 

“Other Agency Fees” is defined in Section 5.1D. 

“Other Agency Subsequent Project Approvals” means Subsequent Project 

Approvals to be obtained from entities other than City or any City agency, body or department. 

“Parking Authority” is defined in Recital D. 
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“Party/Parties” is defined in the introductory paragraph preceding the Recitals of 

this Agreement. 

“Permitted Transfers” is defined in Section 11.1B. 

“Planning Commission” means the Planning Commission of the City of 

Stockton. 

“Prevailing Wage Components” is defined in Section 5.5A. 

“Prevailing Wage Laws” is defined in Section 5.5A. 

“Processing Fees” means all fees charged on a City-wide basis to cover the cost 

of City processing of development project applications, including plan checking (time and 

materials) and inspection and monitoring for land use approvals, design review, grading and 

building permits, General Plan maintenance fees, and other permits and entitlements required to 

implement the Project, which are in effect at the time those permits, approvals or entitlements are 

applied for, and which fees are intended to cover the City’s actual and reasonable costs of 

processing the foregoing. 

“Project” is defined in Recital G. 

“Project Approvals” means the Existing Approvals and, when and as approved 

in accordance with the terms of this Agreement, the Subsequent Project Approvals. 

“Property” is defined in Recital E. 

“Public Improvements” is defined in Section 5.4A. 

“Public Facilities Fee Program Administrative Guidelines” means the Public 

Facilities Fee Program Administrative Guidelines adopted by the City Council to implement 

Municipal Code section 16.72.260 (as such guidelines were amended pursuant to City Council 

Resolution No. 11-0161 adopted June 21, 2011), as such guidelines are in effect as of the 

Effective Date.  A copy of the Public Facilities Fee Program Administrative Guidelines is 

attached hereto as Exhibit I. 

“Severe Economic Recession” is defined in Section 3.2D. 

“Subsequent Project Approvals” is defined in Section 10.1. 

“Term” is defined in Section 3.2. 

“Transfer” is defined in Section 11.1A. 

“Water Supply Assessment” is defined in Recital I. 
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ARTICLE 2 GENERAL PROVISIONS 

Section 2.1 Ownership of Property.  The Parties hereby acknowledge that, as of the 

Effective Date, Developer has either a fee interest or an equitable interest in all of the parcels 

comprising the Property by virtue of Developer’s fee ownership thereof, or Developer’s 

contractual rights to purchase the City Parcels pursuant to the City Option Agreement and certain 

of the Developer Parcels pursuant to private third-party agreements.  If fee title to all of the 

parcels in which Developer has an equitable interest is not acquired by Developer or a Developer 

Affiliate by the fifth (5th) anniversary of the Effective Date or such later date as City and 

Developer may mutually agree, then those parcels as to which Developer or a Developer 

Affiliate has not acquired fee title shall be excluded from the definition of the “Property” and, 

upon request by either Party, City and Developer shall execute, acknowledge and record and 

amendment to this Agreement memorializing the deletion of such parcel or parcels from the 

Property that is the subject of this Agreement. 

Section 2.2 City Representations and Warranties.  City represents and warrants to 

Developer that: 

A. City is a municipal corporation, validly existing and in good standing 

under the laws of the State of California, and has all necessary powers under the laws of the State 

of California to enter into and perform the undertakings and obligations of City under this 

Agreement. 

B. The execution and delivery of this Agreement and the performance of the 

obligations of City hereunder have been duly authorized by all necessary City Council actions 

and all necessary approvals have been obtained. 

C. This Agreement is a valid obligation of City and is enforceable in 

accordance with its terms. 

The foregoing representations and warranties are made as of the Agreement Date.  

During the Term of this Agreement, City shall, upon learning of any fact or condition which 

would cause any of the warranties and representations in this Section 2.2 not to be true, 

immediately give written Notice of such fact or condition to Developer. 

Section 2.3 Developer Representations and Warranties.  Developer represents and 

warrants to City that: 

A. Developer is duly organized, validly existing and in good standing under 

the laws of the State of California and has all necessary powers under the laws of the State of 

California to own property and in all other respects enter into and perform the undertakings and 

obligations of Developer under this Agreement. 

B. The execution and delivery of this Agreement and the performance of the 

obligations of Developer hereunder have been duly authorized by all necessary corporate, 

partnership or company action and all necessary shareholder, member or partner approvals, as 

applicable, have been obtained. 
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C. This Agreement is a valid obligation of Developer and is enforceable in 

accordance with its terms. 

D. Developer has a legal or equitable interest in each of the Parcels 

comprising the Property. 

The foregoing representations and warranties are made as of the Agreement Date.  

During the Term of this Agreement, Developer shall, upon learning of any fact or condition 

which would cause any of the warranties and representations in this Section 2.3 not to be true, 

immediately give written Notice of such fact or condition to City. 

ARTICLE 3  EFFECTIVE DATE AND TERM 

Section 3.1 Effective Date.  This Agreement shall become effective upon the date 

that the ordinance approving this Agreement becomes effective (“Effective Date”). 

Section 3.2 Term. 

A. Term of Agreement.  Except as to those rights and obligations that 

expressly extend beyond the stated Term of this Agreement, the “Term” of this Agreement shall 

commence as of the Effective Date and shall continue for the Initial Term as defined in 

subsection (1) below, plus the duration of any extension as provided in subsection (2) below, or 

until earlier terminated by mutual consent of the Parties or as otherwise provided by this 

Agreement. 

(1) Initial Term of Agreement.  The “Initial Term” of this Agreement 

shall be ten (10) years, commencing on the Effective Date and expiring on the tenth (10th) 

anniversary thereof. 

(2) Extensions.  Subject to the terms and conditions in this Section 3.2, 

Developer shall have the right to seek extension of the Initial Term for two (2) additional five 

(5)-year terms.  In order to obtain the first five-year extension, Developer must have substantially 

completed construction of at least three hundred (300) residential units on the Property, or 

portions thereof, by the end of the Initial Term.  In order to obtain the second five-year 

extension, Developer must have substantially completed at least six hundred (600) residential 

units on the Property, or portions thereof, by the end of the first five-year extension. 

(3) Extension Request.  If Developer desires to seek an extension, 

Developer must submit a letter addressed to the City Manager requesting such extension 

(“Extension Request”).  The Extension Request shall include documentation in a form 

reasonably acceptable to City demonstrating that the applicable extension condition described in 

subsection (2) above (“Extension Condition”) has been satisfied, or will be satisfied, prior to the 

date that the Initial Term or the first extension period, as applicable, would otherwise expire. 

(4) Extension Review.  Within 30 days of receipt of the Extension 

Request and accompanying documentation, the City Manager shall determine whether the 

Extension Condition has been or will be satisfied.  If the City Manager concludes that the 

Extension Condition has been or will be satisfied, then he or she shall grant the Extension 
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Request and provide written notice, in a recordable form, that the Agreement has been extended 

for the extension period, and the Initial Term shall be extended accordingly.  If the City Manager 

determines the Extension Condition has not been satisfied or if there is any dispute regarding 

whether or not the Extension Condition will be satisfied by the date specified in subsection (2) 

above, then the Developer shall have 10 business days to present to the City Manager a letter 

providing written notice of the Developer's appeal of the City Manager's determination to the 

City Council.  The City Council shall hear such an appeal within 30 days of City's receipt of the 

letter providing written notice of the appeal.  If the City Council determines that the Extension 

Condition has been satisfied, then the City Council shall direct the City Manager to grant the 

Extension Request and provide Developer written notice, in a recordable form, that the 

applicable Extension Request has been granted and the Initial Term shall be extended 

accordingly.  If the City Council determines that the Extension Condition has not been satisfied, 

then the City Council shall document such findings in its action denying the Extension Request.  

The City Council’s decision shall be final, subject to Developer’s ability to pursue available 

remedies as provided in Section 12.3 below. 

(5) Memorandum of Extension.  Within ten days after the written 

request of either Party, City and Developer agree to execute, acknowledge and record in the 

Official Records of San Joaquin County a memorandum evidencing any approved extension of 

the Term pursuant to this Section 3.2. 

B. Termination Upon Expiration of Term.  Upon the expiration of the Term, 

this Agreement shall be deemed terminated and of no further force and effect, subject, however, 

to the provisions set forth in Section 3.2D and Section 12.7 below. 

C. Termination Upon Completion of Project Components.  This Agreement 

shall automatically terminate with respect to each completed Project component (including, 

without limitation, each completed residential unit, multi-family building, mixed-use building, 

non-residential building, or residential or commercial condominium unit), and the lots or parcels 

upon which such components have been constructed, and such lots, parcels and completed 

components shall be released and no longer be subject to this Agreement, without the execution 

or recordation of any further document, when a certificate of occupancy has been issued for the 

dwelling unit(s), commercial spaces or other structures constructed on such property, parcels or 

lots. 

D. Force Majeure Delay; Extension of Times of Performance.  The Term of 

this Agreement and the Project Approvals and the time within which either Party shall be 

required to perform any act under this Agreement shall be extended by a period of time equal to 

the number of days during which performance of such act is delayed unavoidably and beyond the 

reasonable control of the Party seeking the delay by strikes, lock outs and other labor difficulties; 

Acts of God; inclement weather; failure or inability to secure materials or labor by reason of 

priority or similar regulations or order of any governmental or regulatory body; changes in local, 

state or federal laws or regulations; any development moratorium or any action of other public 

agencies that regulate land use, development or the provision of services that prevents, prohibits 

or delays construction of the Project, including without limitation any extension authorized by 

Government Code Section 66463.5(d); enemy action; civil disturbances; wars; terrorist acts; fire; 

unavoidable casualties; mediation, arbitration, litigation or other administrative or judicial 
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proceeding involving this Agreement or the Project Approvals, including without limitation any 

extension authorized by Government Code Section 66463.5(e); Severe Economic Recessions; or 

other similar event beyond the reasonable control of the Party (each a “Force Majeure Delay”).  

An extension of time for any such cause shall be for the period of the Force Majeure Delay or 

longer, as may be mutually agreed upon by the Parties.  Times of performance under this 

Agreement may also be extended in writing by the mutual agreement of the City Manager and 

Developer.  “Severe Economic Recession” means a significant decline in the residential real 

estate market, as measured by a decline of more than four percent (4%) in the Home Price Index 

during the preceding twelve (12) month period.  Severe Economic Recession shall continue 

prospectively on a quarterly basis and remain in effect until the Home Price Index increases for 

three (3) successive quarters.  “Home Price Index” means the quarterly index published by the 

Federal Housing Finance Agency representing home price trends for the Stockton-Lodi 

Metropolitan Statistical Area.  If the Home Price Index is discontinued, Developer and the City 

shall approve a substitute index that tracks the residential market with as close a geography to the 

Stockton-Lodi Metropolitan Statistical Area as possible. 

E. Findings Regarding Duration of Term.  The Term has been established by 

the Parties as a reasonable estimate of the time required to carry out the Project, develop the 

Property, and obtain the public benefits of the Project.  City finds that a Term of such duration is 

reasonably necessary to assure City of the realization of the public benefits from the Project.  In 

establishing and agreeing to such Term, City has determined that this Agreement incorporates 

sufficient provisions to permit City to monitor adequately and respond to changing 

circumstances and conditions in granting permits and approvals and undertaking regulatory 

actions to carry out the Project. 

ARTICLE 4 DEVELOPMENT OF PROPERTY 

Section 4.1 Vested Rights.  City hereby grants to Developer a vested right to develop 

and construct the Project on the Property, including all on-site improvements and off-site 

improvements located within the public right-of-way authorized by, and in accordance with, the 

Project Approvals and this Agreement.  As noted in Recital G, City is currently working on a 

General Plan update which is expected to address residential density in the downtown area, and it 

is anticipated that the downtown area may be identified for higher residential density limits than 

those allowed under the current General Plan.  If the General Plan is amended to increase the 

downtown densities, the maximum residential densities for the Project, as set forth in the 

Existing Approvals, will be automatically increased (but in no event decreased) to the levels set 

forth in the General Plan as it may be amended in connection with such General Plan update 

review.  Except as otherwise provided in this Agreement, no New City Laws that conflict with 

this Agreement, the Applicable City Regulations, or the Project Approvals shall apply to the 

Project or the Property.  For purposes of this Section 4.1 and Sections 4.3 and 4.6, the word 

“conflict” means any modification that purports to:  (i) limit the permitted uses of the Property, 

the maximum density and intensity of use (including but not limited to floor area ratios, dwelling 

units per acre or the overall maximum number of residential units), or the maximum height or 

size of proposed buildings in a manner that is inconsistent with the Existing Approvals; (ii) 

impose Exactions, other than as expressly provided in the Existing Approvals; (iii) impose 

conditions upon development of the Property other than as permitted by Applicable Law, 

Changes in the Law, and the Existing Approvals; (iv) limit the timing, phasing, sequencing, or 
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rate of development of the Property or delay in a more than insignificant way the development of 

the Project; (v) limit the location of building sites, grading or other improvements on the 

Property in a manner that is inconsistent with the Existing Approvals; (vi) limit or control the 

ability to obtain public utilities, services, infrastructure, or facilities (provided, however, nothing 

herein shall be deemed to exempt the Project or the Property from any water use rationing 

requirements that may be imposed on a City-wide basis from time to time in the future); (vii) 

require the issuance of additional permits or approvals by the City other than those required by 

Applicable Law and the Existing Approvals; (viii) limit the processing or procuring of 

applications and approvals of Subsequent Project Approvals; (ix) materially increase the cost of 

performance of, or preclude compliance with, the Project Approvals; (x) increase the permitted 

Impact Fees or add new Impact Fees; (xi) establish, enact, increase, or impose against the Project 

or the Property any fees, special taxes or assessments other than those specifically permitted by 

this Agreement, including Section 5.6;(xii) apply to the Project any New City Laws that are not 

uniformly applied on a City-wide basis to all substantially similar types of development projects 

and project sites (i.e., to all for sale residential projects, to all rental residential projects, to all 

office projects, to all mixed-use projects etc.); or (xiii) impose against the Project any condition, 

dedication or other Exaction not specifically authorized by Applicable Law or the Existing 

Approvals.  To the extent that New City Laws conflict with the vested rights granted pursuant to 

this Agreement, they shall not apply to the Property or the Project, except as provided in Section 

4.3, below. 

Section 4.2 Development and Design Standards.  The Project shall be developed in 

substantial conformance with the Existing Approvals and Applicable City Regulations, including 

the General Plan, the Master Development Plan, and the City Zoning Ordinance, each as in effect 

as of the Effective Date, and the yet-to-be adopted Subsequent Project Approvals.  Except as 

otherwise provided in this Agreement, the City’s ordinances, resolutions, rules, regulations, and 

official policies governing the permitted uses of the Project, density and intensity of 

development, height and size of proposed buildings, and development standards shall be those in 

force on the Effective Date.  Project design and materials will need to meet high-quality urban 

design standards which are outlined in general terms in the General Plan and specifically set 

forth in the Master Development Plan.  City’s review of applications for design review of 

particular elements or phases of the Project shall be in accordance with the Existing Approvals 

and the Applicable City Regulations. 

Section 4.3 Reservations of Authority.  Notwithstanding any other provision of this 

Agreement to the contrary, the following regulations and provisions shall apply to the 

development of the Project: 

A. Existing or new regulations relating to hearing bodies, petitions, 

applications, notices, findings, records, hearings, reports, recommendations, appeals and any 

other matter of procedure, provided such procedures are applied on a city-wide basis to all 

substantially similar types of development projects and properties. 

B. Existing or new regulations governing construction standards and 

specifications, including City’s building code, plumbing code, mechanical code, electrical code, 

fire code and grading code, and all other uniform construction codes then applicable in the City 

at the time of building permit application. 
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C. Any New City Laws applicable to the Property or Project, which do not 

conflict with this Agreement or the Project Approvals. 

D. New City Laws adopted on a uniformly applied, city-wide or area-wide 

basis, which may be in conflict with this Agreement, but which are necessary to protect persons 

or property from dangerous or hazardous conditions which create an immediate threat to the 

public health or safety or create a physical risk, based on findings by the City Council identifying 

the dangerous or hazardous conditions requiring such changes in the law, why there are no 

feasible alternatives to the imposition of such changes, and how such changes would alleviate the 

dangerous or hazardous condition, shall be applied to Developer in a uniform, equitable, and 

proportionate manner along with all other properties, public and private, which are impacted by 

that public health or safety concern. 

Section 4.4 Regulation by Other Public Agencies.  Developer acknowledges and 

agrees that other public agencies not within the control of City possess authority to regulate 

aspects of the development of the Property separately from or jointly with City, and this 

Agreement does not limit the authority of such other public agencies.  Developer shall, at the 

time required by Developer in accordance with Developer’s construction schedule, apply for all 

such other permits and approvals as may be required by other governmental or quasi-

governmental entities in connection with the development of, or the provision of services to, the 

Project.  City shall cooperate in good faith with Developer in Developer’s effort to obtain such 

permits and approvals. 

Section 4.5 Life of Project Approvals.  The term of any and all Project Approvals 

shall automatically be extended for the longer of the Term of this Agreement or the term 

otherwise applicable to such Project Approvals.  In the event that this Agreement is terminated 

prior to the expiration of the Term, the term of any Project Approval and the vesting period for 

any subdivision map approved as a Project Approval shall be the term otherwise applicable to 

the approval, which shall commence to run on the date that the termination of this Agreement 

takes effect. 

Section 4.6 Initiatives.  If any New City Law is enacted or imposed by an initiative or 

referendum, which New City Law would conflict with the Project Approvals or this Agreement 

or reduce the development rights or assurances provided by this Agreement, such New City Law 

shall not apply to the Property or Project; provided, however, the Parties acknowledge that City’s 

approval of this Agreement is a legislative action subject to referendum.  Without limiting the 

generality of the foregoing, no moratorium or other limitation (whether relating to the rate, 

timing, phasing or sequencing of development, whether imposed by ordinance, initiative, 

resolution, policy, order or otherwise, and whether enacted by the City Council, an agency of 

City, the electorate, or otherwise) affecting subdivision maps, use permits, building permits, 

occupancy permits, or other entitlements to use that are approved or to be approved, issued or 

granted by City shall apply to the Property or Project.  City shall cooperate in good faith with 

Developer and undertake such actions as may be reasonably necessary to ensure this Agreement 

remains in full force and effect.  City, except to submit to vote of the electorate initiatives and 

referendums required by law to be placed on a ballot and fulfill any legal responsibility to defend 

a ballot measure passed by its voters, shall not support, adopt or enact any New City Law, or 
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take any other action which would violate the express provisions or spirit and intent of this 

Agreement. 

Section 4.7 Timing of Development.  City and Developer acknowledge that 

Developer cannot at this time predict which portions of the Project will be included within any 

particular phase of the Project, when or the rate at which the phases will be developed, or the 

order in which each phase will be developed.  Such decisions depend on numerous factors that 

may not be fully within the control of Developer, such as market demand, interest rates, 

absorption, availability of financing and other similar factors.  In particular, and not in limitation 

of any of the foregoing, since the California Supreme Court held in Pardee Construction Co. v. 

City of Camarillo, 37 Cal. 3d 465 (1984), that the failure of the parties therein to consider, and 

expressly provide for, the timing of development resulted in a later-adopted initiative restricting 

the timing of development to prevail over such parties’ agreement, it is the desire of the Parties 

hereto to avoid that result.  Therefore, notwithstanding the adoption of an initiative after the 

Effective Date by City’s electorate to the contrary, the Parties acknowledge that Developer shall 

have the vested right (but not the obligation) to develop the Project in such order and at such rate 

and at such times as Developer deems appropriate in the exercise of its business judgment, 

consistent with the provisions of this Agreement and Project Approvals. 

Section 4.8 Changes in the Law.  As provided in Section 65869.5 of the Development 

Agreement Law, this Agreement shall not preclude the applicability to the Project of changes in 

laws, regulations, plans or policies, to the extent that such changes are specifically mandated and 

required by (i) changes in State or Federal laws or (ii) any regional governmental agency that, 

due to the operation of State law (and not the act of City through a memorandum of 

understanding, joint exercise of powers authority, or otherwise that is undertaken or entered into 

following the Effective Date) (“Changes in the Law”).  In the event Changes in the Law prevent 

or preclude compliance with one or more provisions of this Agreement, the Parties shall meet 

and confer in good faith in order to determine whether such provisions of this Agreement shall 

be modified or suspended, or performance thereof delayed, as may be necessary to comply with 

Changes in the Law.  Following the meeting between the Parties, the provisions of this 

Agreement may, to the extent feasible, and upon mutual agreement of the Parties, be modified or 

suspended, but only to the minimum extent necessary to comply with such Changes in the Law.  

In such event, this Agreement together with any required modifications shall continue in full 

force and effect.  In the event that the Changes in the Law operate to frustrate irremediably and 

materially the vesting of development rights to the Project as set forth in this Agreement, 

Developer may terminate this Agreement by Notice to City.  Nothing in this Agreement shall 

preclude Developer from contesting by any available means (including administrative or judicial 

proceedings) such Changes in the Law or their applicability to the Project and, in the event that 

such challenge is successful, this Agreement shall remain unmodified and in full force and effect, 

the times of performance extended in accordance with Section 3.2D, and, if the Term of this 

Agreement would otherwise terminate during the period of any such challenge, the Term shall be 

extended for the period of any such challenge. 

Section 4.9 Expansion of Development Rights.  If any New City Laws or Changes in 

the Law expand, extend, enlarge or broaden Developer’s rights to develop the Project, then, (i) if 

such law is mandatory, the provisions of this Agreement shall be modified as may be necessary 

to comply or conform with such new law, and (ii) if such law is permissive, the provisions of this 
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Agreement may be modified, upon the mutual agreement of Developer and City.  Immediately 

after enactment of any such new law, upon Developer’s request, the Parties shall meet and confer 

in good faith to prepare such modification in the case of a mandatory law or to discuss whether 

to prepare a proposed modification in the case of a permissive law.  Developer shall have the 

right to challenge City’s refusal to apply any new law mandating expansion of Developer’s rights 

under this Agreement, and in the event such challenge is successful, this Agreement shall be 

modified to comply with, or conform to, the new law. 

Section 4.10 Wastewater, Sanitary Sewer and Potable Water Capacity.  Based on the 

Water Supply Assessment and other relevant utility and resource capacity studies and planning 

documents, City has found the Project to be consistent with the General Plan which anticipates 

that there will be sufficient potable water, as provided by the California Water Service Company 

(“Cal Water”), and sanitary sewer capacity, as provided by the City’s Municipal Utility 

Department (“MUD”), to serve future development contemplated by the General Plan, including 

the Project.  However, as noted in Section 4.1 above, nothing in this Agreement is intended to 

exempt the Project or the Property from any water use rationing requirements that may be 

imposed on a City-wide basis from time to time in the future.  In the event Developer’s lenders 

or financing partners request issuance of sanitary sewer “will serve” letters as a condition of 

providing debt or equity financing for the Project, City agrees to issue such letters on terms 

reasonably acceptable to City consistent with Sections 4.10A and 4.10B. 

A. Wastewater Provisions.  The City agrees to the following allocations of 

wastewater as set forth below, which will constitute the “will serve” obligation of the City for the 

Project.  Developer’s rights to such allocations shall be vested for the Term of this Agreement. 

Daily allocation of up to 578,000 gallons per day (gpd) of treatment capacity (inclusive 

of existing use), which includes a reserve of 80,000 gpd. 

Wastewater connection fees will be the lower of (i) the rates in effect at the time of connection, 

or (ii) the FY 2015-16 rates as set forth in Exhibit D, in each case, subject to any generally 

applicable fee reductions. 

Developer shall be entitled to purchase the entire wastewater allocation upon issuance of the first 

building permit for the Project, or in phases, as needed.  The City will allow lot to lot and parcel 

to parcel transfer of credits. 

Nothing herein shall be deemed to prohibit City from requiring sanitary sewer and/or storm 

water facility analysis to examine the anticipated sewer and storm water generation from each 

proposed building that contributes new flows to sanitary sewer lines and mains and/or storm 

water facilities in the Master Development Plan area and determine pipe and facility size 

capacities.  Consistent with MMRP Mitigation Measures UTIL-1, if such analysis reveals that 

existing lines and/or mains are inadequate to handle the net new sanitary sewer output (gallons 

per day) or storm water flow of each such building, City may require as a condition of building 

approval that Developer cause the inadequate sanitary sewer lines and/or mains and/or storm 

water facilities, as applicable, to be replaced or upsized to support development of such building, 

including at downstream locations, either as part of the proposed building development or in 
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conjunction with any City plans for sanitary sewer line or storm water facility replacements or 

upsizing. 

B. Potable Water Provisions.  Developer shall be responsible for obtaining 

rights to an allocation from Cal Water for the Project of up to 1.77 acre feet (inclusive of existing 

use) of potable water, which includes a reserve of up to 0.24 acre feet to serve the Project.  City, 

at Developer’s expense, will cooperate with Developer in its efforts to obtain vesting of such 

water rights. 

Section 4.11 Project Approvals and Applicable City Regulations.  Prior to the 

Effective Date, the Parties shall have prepared two (2) sets of the Existing Approvals and 

Applicable City Regulations, one (1) set for City and one (1) set for Developer, to which shall be 

added from time to time, Subsequent Project Approvals, so that if it becomes necessary in the 

future to refer to any of the Project Approvals or Applicable City Regulations, there will be a 

common set available to the Parties. 

ARTICLE 5 OTHER RIGHTS AND OBLIGATIONS OF THE PARTIES 

Section 5.1 Developer Fees. 

A. Impact Fees.  No Impact Fees shall be applicable to the Project except as 

provided in the Existing Approvals.  City understands that the assurances by City concerning 

Impact Fees set forth below were a material consideration for Developer agreeing to pay the 

Impact Fees set forth in this Agreement and the Existing Approvals and provide the public 

benefits described in this Agreement and the Master Development Plan.  Developer shall pay 

when due (subject to Section 5.2D below) all existing Impact Fees applicable to the Project (as 

shown in Exhibit B), if any, at the lower of (i) the rates in effect as of the Effective Date 

(including all fee reduction credits available pursuant to the Impact Fee Resolutions), or (ii) the 

rates in effect when such existing Impact Fees are due and payable.  If, following the Effective 

Date, City should adopt an Impact Fee reduction programs which temporarily reduces applicable 

Impact Fees below the Impact Fees in effect as of the Effective Date, Developer shall receive the 

benefit of the reduced Impact Fees only for so long as the temporary fee reduction remains in 

effect.  Developer shall not be required to pay (a) any escalations in such Impact Fees, or (b) any 

new Impact Fees enacted or established after the Effective Date.  The Impact Fees itemized on 

Exhibit B represent the Parties’ good faith effort to identify the Impact Fees applicable to the 

Project as of the Effective Date.  Developer, at its option, may decline the protections from new 

Impact Fees afforded by this Section 5.1A and elect, if it so chooses, to pay some or all new 

Impact Fees that may be adopted by City after the Effective Date. 

B. Processing Fees.  Subject to Developer’s right to protest and/or pursue a 

challenge in law or equity to any applicable Processing Fees, City may charge, and Developer 

agrees to pay, all Processing Fees in effect on a City-wide basis from time to time at the rates in 

effect on the date the building, design review or other permit application is submitted to City. 

C. Connection Fees.  Developer shall pay Connection Fees assessed by third-

party utility providers and other agencies assessing such fees at the rates in effect from time to 

time.  The Connection Fees itemized on Exhibit D represent the Parties’ good faith effort to 

identify Connection Fees in effect as of the Effective Date. 
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D. Other Agency Fees.  Nothing in this Agreement shall preclude City from 

collecting fees from Developer that are lawfully imposed on the Project by another agency 

having jurisdiction over the Project, which the City is required to collect pursuant to Applicable 

Law (“Other Agency Fees”). 

Section 5.2 Fee Credits.  Developer shall receive credit for the payment of Impact 

Fees in accordance with the provisions of Municipal Code Section 16.72.260.D, the Public 

Facilities Fee Program Administrative Guidelines, and this Section 5.2. 

A. Fees Credits Generally. 

(1) For each public facility for which Developer desires to receive a 

credit/reimbursement against Impact Fees, Developer shall submit to City a request for 

credit/reimbursement in accordance with Municipal Code Section 16.72.260.D and the Public 

Facilities Fee Program Administrative Guidelines. Developer shall then enter into an agreement 

for credit/reimbursement with City at the time specified in Section 16.72.260.D and the Public 

Facility Fee Program Administrative Guidelines.  City shall not unreasonably withhold or delay 

its approval of any of Developer’s fee credit/reimbursement requests, and shall specify in writing 

to Developer within forty-five (45) days after receipt of any such fee credit/reimbursement 

request any additional information required by City in order for Developer to obtain such 

credit/reimbursement. 

(2) For each public facility for which Developer desires to receive a 

fee credit/reimbursement against Impact Fees, Developer and City shall enter into an agreement 

in accordance with Municipal Code Section 16.72.260 and the Public Facilities Fee Program 

Administrative Guidelines, which shall specify the amount of the credit/reimbursement.  The fee 

credit/reimbursement agreement shall be in a form reasonably acceptable to City Attorney and 

shall be entered into at the time of the improvement agreement covering the applicable public 

facility.  In accordance with Municipal Code Section 16.72.260 and the Public Facilities Fee 

Program Administrative Guidelines, the amount of credit/reimbursement available to Developer 

for land dedication shall be equal to the amount identified under Municipal Code Section 

16.72.260 and the Public Facilities Fee Program Administrative Guidelines, and the amount of 

credit/reimbursement available to Developer for facilities shall not exceed Developer’s actual 

costs of providing the specified public facility, to be evidenced by the submittal of written 

documentation to the satisfaction of the City’s Director of Community Development in 

accordance with the Public Facilities Fee Program Administrative Guidelines. Developer’s costs 

shall include actual hard and soft out-of-pocket costs, including without limitation land use 

planning design and engineering costs and permit and construction fees.  All such costs shall be 

evidenced by Developer’s submission of paid invoices or other documentation reasonably 

acceptable to City.  For purposes of Municipal Code Section 16.72.260 and the Public Facilities 

Fee Program Administrative Guidelines, City finds that it is in City’s best interest to allow 

Developer to provide the Public Improvements. 

(3) City shall maintain a record of each fee credit for which City and 

Developer enter into a fee credit agreement.  Each time an Impact Fee is due in accordance with 

Municipal Code Section 16.72.260, City shall determine if Developer has an applicable fee credit 

available, and if so, City shall apply the fee credit against the Impact Fees due, until the 
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applicable fee credit is exhausted.  After an applicable fee credit is exhausted, Impact Fees shall 

be calculated in accordance with Section 5.1A, above.  

B. Parkland Dedication Fees and Credits. 

(1) In connection with subdivisions for residential development, 

Stockton Municipal Code Section 16.72.060.C, requires the dedication of parkland and/or the 

payment of parkland dedication Impact Fees in lieu thereof, sufficient to meet the City’s 

parkland requirement as calculated under the following formula: 

 X = .003(UP) with: 

  X = Amount of park land required, in acres 

  U= Total number of approved dwelling units in the subdivision 

P= The projected average number of residents per dwelling unit in the proposed 

subdivision, as determined by the Director.  

(2) Given the urban infill nature of the Project, the Parties agree that 

parkland dedications will not be required.  Rather, Developer shall be required to pay parkland 

dedication in lieu Impact Fees pursuant to Municipal Code Section 16.72.060.C.4 and the City’s 

parkland in lieu fee Administrative Guidelines, and in accordance with Section 5.1A above.  

Notwithstanding the foregoing, if (i) Developer and City mutually agree to include within the 

Project one or more public parklets, public mini parks or other similar public parkland areas; (ii) 

such areas are irrevocably offered for dedication, in fee or via easement, to the City; and (iii) 

such areas otherwise meet the requirements of City’s applicable park standards and guidelines, 

then Developer shall receive a credit against parkland dedication Impact Fees for the land on 

which such parklets, mini-parks or other similar parks facilities are located. 

(3) In calculating the amount of the parkland dedication in lieu Impact 

Fees required in connection with the residential portion of the Project, Developer shall receive a 

credit for any residential units existing on the Property as of the Effective Date (regardless of 

whether such units are vacant or occupied, and regardless of whether such units will be 

demolished or renovated) so that only the net additional dwelling units to be added by the Project 

shall be subject to the parkland dedication in lieu Impact Fee. 

C. Public Facilities Fees and Credits.  Developer shall receive a credit against 

applicable public facilities Impact Fees, to the extent any are due, for the hard and soft costs of 

constructing all Eligible Public Facilities.  “Eligible Public Facilities” means and includes that 

portion of the Public Improvements (defined in Section 5.4 below) that can be financed with 

public facilities Impact Fees assessed by City pursuant to Stockton Municipal Code section 

16.72.260 and City’s implementing regulations.  To the extent Developer pays for construction 

of Eligible Public Facilities but is unable to take advantage of Impact Fee credits because no 

Impact Fees are due and payable, City shall have no obligation to reimburse Developer from City 

general fund monies, but Developer shall be entitled to seek reimbursement from 

owners/developers of Additional Benefitted Properties as provided in Section 5.4D below. 
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D. Fee Deferrals.  Notwithstanding any contrary provision of this Agreement, 

Developer may elect to apply for, and City shall consent to, deferred payment of all or a portion 

of Impact Fees, Processing Fees and/or Connection Fees in accordance with, and to the extent 

permitted by, the applicable provisions of the Public Facilities Fee Program Administrative 

Guidelines. 

Section 5.3 Financing Tools for Public Improvement Capital Costs.  Upon 

Developer’s request, City will cooperate with Developer in the establishment of any mechanism 

that is legal and available to the City to aid in financing the construction of Project public 

facilities and infrastructure.  These mechanisms may include, without limitation, direct funding 

of condemnation costs and construction costs, acquisition of improvements, establishing reserve 

accounts to fund capital improvement program projects, Mello-Roos Community Facilities 

Districts, Landscaping and Lighting Districts, Geological Hazard Abatement Districts, 

cooperation in connection with the issuance of tax-exempt financing, or other similar 

mechanisms.  Any such request by Developer must be made to the City Manager in written form 

and must outline the purposes for which any such mechanism will be established or issued, the 

general terms and conditions upon which it will be established or issued and a proposed timeline 

for its establishment or issuance.  City reserves discretion with respect to consideration of any 

proposed public funding mechanisms and nothing in this Agreement is intended to or shall limit 

City’s ability to approve or disapprove such mechanisms in its sole reasonable discretion and 

nothing in this Agreement is intended to or shall prejudge or commit to City regarding the 

findings and determinations to be made with respect thereto.  Developer shall bear the cost of 

establishing any Mello-Roos Community Facilities District, Landscaping and Lighting District, 

Geological Hazard Abatement District or similar financing district that Developer requests to be 

established to finance Project public facilities and infrastructure in proportion to the extent to 

which such district will benefit the Property and the Project. 

Section 5.4 Public Improvement Obligations. 

A. In General.  Except as otherwise provided in Section 5.4C below, as a 

condition of approval of each phase of development of the Project, Developer shall construct or 

install, or cause the construction and installation of: (i) those infrastructure improvements, 

including water line upsizings, specifically identified in the MMRP, to the extent necessary to 

serve the applicable phase of development; (ii) public improvements fronting the various 

privately-owned components of the applicable phase of development, including all curbs, gutters, 

sidewalks, storm-drains, utility upgrades and replacements, including undergrounding work, 

street trees, street furniture, lighting, roadway repaving, bus shelters, bike lanes, and pedestrian 

cross walks located on, under and within the public rights-of-way areas; and (iii) upgrades, 

replacements and/or upsizings of sanitary sewer lines and/or mains and/or storm water facilities, 

if and to the extent a subsequent study prepared in implementation of MMRP Mitigation 

Measure UTIL-1 indicates that existing sanitary sewer lines and/or mains and/or storm water 

facilities are inadequate to handle the net new sanitary sewer output (gpd) and/or storm water 

flow of the applicable phase of development (collectively, “Public Improvements”) at the time 

such phase is undertaken, all in accordance with the design, plan and material standards set forth 

in the Master Development Plan and Applicable City Regulations.  Except as otherwise provided 

above, Developer shall not be obligated to construct or install any other on- or off-site public 

improvements in connection with development of the Project.  City shall use good faith, diligent 
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efforts to work with Developer to ensure that each component of the Public Improvements 

required in connection with the Project is expeditiously reviewed and considered for acceptance 

by City on a phased basis as discrete components of the Public Improvements are completed.  

Developer may offer dedication of Public Improvements in phases consistent with City approvals 

for such Public Improvements, and City shall not unreasonably withhold, condition or delay 

acceptance of such phased dedications or refuse phased releases of bonds or other security so 

long as all other conditions for acceptance have been satisfied.  Developer’s obligation to 

construct the Public Improvements shall be set forth in one or more public improvement 

agreements to be entered into by the Parties on or before approval of a final subdivision map for 

the applicable portion of Project, or if no map is required, permit conditions of approval for the 

applicable portion of the Project.  Upon acceptance of the public improvements, or components 

thereof, City shall release to Developer any bonds or other security posted in connection with 

performance thereof, other than warranty period security, as more fully provided in the 

applicable improvement agreements between City and Developer.  Except as otherwise provided 

in such improvement agreements with respect to Developer’s warranty period obligations, 

Developer shall have no obligation to maintain the public infrastructure following City’s 

acceptance thereof. 

B. Downtown Infrastructure Infill Incentive Program.  Developer has the 

right to participate in the City’s Downtown Infrastructure Infill Incentive Program adopted by 

the City Council on July 7, 2015 by Resolution No. 2015-07-07-1502, attached hereto as 

Exhibit F.  Projects that qualify under the program guidelines are eligible to receive a 

“Maximum City Reimbursement” of up to $900,000 per year for qualifying public 

infrastructure improvements.  If the cost of the Public Improvements exceeds the $900,000 

annual cap, the City will reimburse the additional costs in subsequent years, subject to 

availability of funds in the Downtown Infrastructure Infill Incentive Program.  One or more Infill 

Infrastructure Reimbursement Agreements approved by the City Council and detailing the Public 

Improvements to be constructed, the cost of such improvements, the source of funds, and the 

terms of City’s reimbursement to Developer will be executed between the Developer and City 

for qualifying projects.  The Infill Infrastructure Reimbursement Agreements and City’s 

reimbursement obligations thereunder will remain effective notwithstanding any subsequent 

termination of the Downtown Infrastructure Infill Incentive Program. 

C. City Option to Construct.  In lieu of Developer’s construction and 

installation of the Public Improvements as provided in Section 5.4A above, City, at its option, 

may construct and install some or all of the Public Improvements in advance of Developer’s 

private development work using Impact Fee program monies or other funds, including State 

and/or Federal grant monies, that may be available to City.  City will coordinate with Developer 

the phasing of construction and installation of any work of Public Improvements undertaken by 

City to ensure that substantial completion of applicable portions of the Public Improvements 

occurs no later than the date of substantial completion of the associated private improvements.  If 

City opts to construct and install all or a portion of such Public Improvements in advance of 

Developer’s work of private improvements, Developer shall have no obligation to construct or 

re-construct such Public Improvements, but Developer shall be obligated to repair any damage 

that may result from the private improvement work. 



 

OAK #4850-7721-7314 v15  21  
 

D. Potential Reimbursements to Developer.  Other properties in downtown 

Stockton (“Additional Benefitted Properties”) may be determined by City to benefit from 

Developer’s dedication or construction of all or a portion of the Public Improvements.  In such 

instances, City shall use reasonable efforts, consistent with applicable law and procedures, to 

identify such Additional Benefited Properties and to cause the owners/developers of such 

Additional Benefited Properties to reimburse to Developer, through City, their fair share of the 

costs incurred by Developer, based on a benefit formula approved by the City Council.  Such 

benefit formula shall be based on ascertainable criteria, taking into account to the extent 

ascertainable, the proportionate benefit conferred on the Additional Benefitted Properties.  The 

reimbursement may potentially be accomplished through inclusion in a Mello-Roos Community 

Facilities District, Landscaping and Lighting District, Geological Hazard Abatement District, or 

other similar district as described in Section 5.3 above.  Consistent with applicable law and 

procedures, City, at Developer’s expense, shall use good faith diligent efforts to collect, and 

establish a mechanism for future collection (irrespective of the term of this Agreement), any 

amounts reimbursable to Developer hereunder upon application to City by owners or developers 

of the Additional Benefitted Properties for land use and development entitlements.  Developer 

agrees and acknowledges that City’s obligation is limited to good faith diligent efforts and is 

subject to applicable laws and procedures as herein provided, and that City shall have no 

obligation to pay or reimburse Developer out of City’s general fund for any portion of 

Developer’s costs therefor. 

Section 5.5 Prevailing Wage Requirements. 

A. In General.  Developer acknowledges and agrees that all Public 

Improvements required as a condition of approval for an individual phase of development and 

constructed by Developer or its contractors or subcontractors and paid for in whole or in part 

with public funds as provided in Section 5.4, above (collectively, the “Prevailing Wage 

Components”) will constitute “public works” as defined in California Labor Code Section 

1720(a)(1) and will be subject to prevailing wage requirements.  Accordingly, Developer shall 

comply with, and cause its contractors and subcontractors to comply with, all State Labor Code 

requirements and implementing regulations of the Department of Industrial Relations pertaining 

to “public works,” including the payment of prevailing wages (collectively, “Prevailing Wage 

Laws”) in connection with such Prevailing Wage Components.  City and Developer each 

acknowledge and agree that it is a condition of approval of the Project that Developer construct 

the Prevailing Wage Components. 

B. Non-Intended Prevailing Wage Requirements.  Except as provided in 

Section 5.5A above, nothing in this Agreement shall in any way require, or be construed to 

require, Developer to pay prevailing wages with respect to any work of construction or 

improvement within the Project (a “Non-Intended Prevailing Wage Requirement”).  But for 

the understanding of the Parties as reflected in the immediately preceding sentence, the Parties 

would not have entered into this Agreement based upon the terms and conditions set forth herein.  

Developer and City have made every effort in reaching this Agreement to ensure that its terms 

and conditions will not result in a Non-Intended Prevailing Wage Requirement.  If, despite such 

efforts, any provision of this Agreement shall be determined by any court of competent 

jurisdiction to result in a Non-Intended Prevailing Wage Requirement, such determination shall 

not invalidate or render unenforceable any provision hereof; provided, however, that the Parties 
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hereby agree that, in such event, this Agreement shall be reformed such that each provision of 

this Agreement that results in the Non-Intended Prevailing Wage Requirement will be removed 

from this Agreement as though such provisions were never a part of the Agreement, and, in lieu 

of such provision(s), replacement provisions shall be added as a part of this Agreement as similar 

in terms to such removed provision(s) as may be possible and legal, valid and enforceable but 

without resulting in the Non-Intended Prevailing Wage Requirement. 

Section 5.6 Taxes and Assessments. 

A. Limitation.  The Parties agree that as of the Effective Date, the 

assessments listed in Exhibit G are the only City assessments applicable to the Property.  As of 

the Effective Date, City is unaware of any pending efforts to initiate, or consider applications for 

new or increased special taxes or assessments covering the Property, or any portion thereof.  City 

shall retain the ability to initiate or process applications for the formation of new assessment 

districts or imposition of new taxes covering all or any portion of the Property.  City may impose 

new taxes and assessments, other than Impact Fees, on the Property in accordance with the then 

applicable laws, but only if such taxes or assessments are adopted by or after Citywide voter 

approval, or approval by landowners subject to such taxes or assessments, and are imposed on 

other land and projects of the same category within the jurisdiction of City in a reasonably 

proportional manner, and, as to assessments, only if the impact thereof does not fall 

disproportionately on the Property as compared to the benefits accruing to the Property as 

indicated in the engineers report for such assessment district.  Nothing herein shall be construed 

so as to limit Developer from exercising whatever rights it may otherwise have in connection 

with protesting or otherwise objecting to the imposition of taxes or assessments on the Property.  

In the event an assessment district is lawfully formed to provide funding for services, 

improvements, maintenance or facilities which are substantially the same as those services, 

improvements, maintenance or facilities being funded by the Impact Fees to be paid by 

Developer under the Project Approvals or this Agreement, such Impact Fees to be paid by 

Developer shall be subject to reduction/credit in an amount equal to Developer’s new or 

increased assessment under the assessment district.  Alternatively, the new assessment district 

shall reduce/credit Developer’s new assessment in an amount equal to such Impact Fees to be 

paid by Developer under the Project Approvals or this Agreement. 

B. Mills Act Tax Reduction.  City is not currently participating in the State’s 

Mills Act (Government Code Section 50280 et seq.) tax reduction program.  Should City agree 

to participate in such program in the future, then, subject to Developer’s agreement to enter into 

a historical property contract in a form reasonably acceptable to City and in satisfaction of other 

applicable criteria set forth in the Mills Act, Developer will have the right, at its option, to 

receive a property tax reduction with respect to any historic building that Developer may wish to 

refurbish in connection with the Project. 

C. New Tax Increment Districts.  If City desires to adopt an enhanced 

infrastructure financing district pursuant to SB 628 (2014), a community redevelopment 

investment authority district pursuant to AB 2 (2015) or other tax increment financing district in 

the downtown Stockton area, and if the establishment of such district requires property owner 

approval, Developer shall consider in good faith City requests for approval of same. 
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Section 5.7 Potential General Plan Density Increases.  The Parties acknowledge that 

the densities described in the Master Development Plan, as approved concurrently with this 

Agreement, conform to the maximum allowable densities set forth in the General Plan in effect 

as of the Effective Date.  If and to the extent City’s comprehensive General Plan update process 

anticipated to be completed in 2016/17 increases the maximum allowable densities permitted in 

the area covered by the Master Development Plan, Developer may submit and City agrees to 

consider in good faith proposed amendments to the Master Development Plan to increase the 

maximum allowable densities of the properties subject to the Master Development Plan to be 

consistent with the increased density levels as set forth in the updated General Plan.  The Parties 

acknowledge that CEQA compliance will be required in connection with any such amendment of 

the Master Development Plan, and City shall retain the discretion before action on any such 

amendment to (i) identify and impose mitigation measures to mitigate significant environmental 

impacts, (ii) select other feasible alternatives to avoid significant environmental impacts, (iii) 

balance the benefits of the Project, as modified by the proposed Master Development Plan 

amendment, against any significant environmental impacts prior to taking final action if such 

significant impacts cannot otherwise be avoided; or (iv) determine not to proceed with the 

proposed modifications to the Project. 

ARTICLE 6 PUBLIC BENEFITS 

The Parties acknowledge that development of the Property pursuant to this Agreement 

and the Master Development Plan will contribute to the revitalization of downtown Stockton and 

the elimination of blight, will create housing and job opportunities, and will result in increased 

property and sales tax revenue to the City. 

ARTICLE 7 ANNUAL REVIEW 

Section 7.1 Periodic Review. 

A. As required by California Government Code Section 65865.1 and Section 

16.128.110 of the Development Agreement Ordinance, the City of Stockton Planning 

Commission shall review this Agreement and all actions taken pursuant to the terms of this 

Agreement with respect to the development of the Project every twelve (12) months to determine 

good faith compliance with this Agreement (“Annual Review”).  Specifically, the Annual 

Review shall be conducted for the purposes of determining good faith compliance with the terms 

and/or conditions of this Agreement.  Each Annual Review shall also document the status of 

Project development. 

B. The Annual Review shall be conducted pursuant to SMC Section 

16.128.110; provided, however, Developer shall receive not less than ten (10) days’ prior written 

notice of any City Council or Planning Commission hearing conducted in connection with any 

Annual Review, and shall be permitted to present evidence at any such hearing. 

C. Nothing in this Article 7 or in the Applicable City Regulations, including 

SMC Section 16.128.110, shall operate as, or be deemed to serve as, a substitute for the notice of 

default and cure provisions set forth in Article 12 below.  Without limiting the generality of the 

foregoing, the Parties acknowledge and agree that the notice and cure procedures associated with 
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the Annual Review procedures described in this Article 7 are in addition to, and not in lieu of, 

the notice and cure provisions set forth in Article 12. 

ARTICLE 8 MORTGAGEE PROTECTION 

Section 8.1 Mortgagee Protection.  This Agreement shall not prevent or limit 

Developer in any manner, at Developer’s sole discretion, from encumbering the Property or any 

portion thereof or any improvement thereon by any mortgage, deed of trust or other security 

device securing financing with respect to the Property and/or the Project (“Mortgage”).  This 

Agreement shall be superior and senior to any lien placed upon the Property or any portion 

thereof after the date of recording the Agreement, including the lien of any Mortgage.  

Notwithstanding the foregoing, no breach hereof shall defeat, render invalid, diminish or impair 

the lien of any Mortgage made in good faith and for value, but all of the terms and conditions 

contained in this Agreement shall be binding upon and effective against and shall run to the 

benefit of any person or entity, including any deed of trust beneficiary or mortgagee 

(“Mortgagee”), who acquires title or possession to the Property, or any portion thereof, by 

foreclosure, trustee’s sale, deed in lieu of foreclosure or otherwise. 

Section 8.2 Mortgagee Not Obligated.  Notwithstanding the provisions of Section 8.1 

above, no Mortgagee shall have any obligation or duty under this Agreement, before or after 

foreclosure or a deed in lieu of foreclosure, to construct or complete the construction of the 

Project, or any portion thereof, or to guarantee such construction or completion; provided, 

however, that a Mortgagee shall not be entitled to devote the Property to any use except in full 

compliance with the Project Approvals and this Agreement nor to construct any improvements 

thereon or institute any uses other than those uses and improvements provided for or authorized 

by this Agreement and the Project Approvals. 

Section 8.3 Notice of Default to Mortgagee; Right to Cure.  With respect to any 

Mortgage granted by Developer as provided herein, so long as any such Mortgage shall remain 

unsatisfied of record, the following provisions shall apply: 

A. City, upon serving Developer any notice of Default, shall also serve a 

copy of such notice upon any Mortgagee at the address provided to City, and no notice by City to 

Developer hereunder shall affect any rights of a Mortgagee unless and until a copy thereof has 

been so served on such Mortgagee; provided, however, that failure so to deliver any such notice 

shall in no way affect the validity of the notice sent to Developer as between Developer and City. 

B. In the event of a Default by Developer, any Mortgagee shall have the right 

to remedy, or cause to be remedied, such Default within sixty (60) days following the later to 

occur of (i) the date of Mortgagee’s receipt of the notice referred to in Section 8.3A above, or (ii) 

the expiration of the period provided herein for Developer to remedy or cure such Default, and 

City shall accept such performance by or at the insistence of the Mortgagee as if the same had 

been timely made by Developer; provided, however, that (a) if such Default is not capable of 

being cured within the timeframes set forth in this Section 8.3B and Mortgagee commences to 

cure the Default within such timeframes, then Mortgagee shall have such additional time as is 

required to cure the Default so long as Mortgagee diligently prosecutes the cure to completion 

and (b) if possession of the Property (or portion thereof) is required to effectuate such cure or 
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remedy, the Mortgagee shall be deemed to have timely cured or remedied if it commences the 

proceedings necessary to obtain possession thereof within sixty (60) days after receipt of the 

copy of the notice, diligently pursues such proceedings to completion, and, after obtaining 

possession, diligently completes such cure or remedy. 

C. Any notice or other communication which City shall desire or is required 

to give to or serve upon the Mortgagee shall be in writing and shall be served in the manner set 

forth in Section 13.5, addressed to the Mortgagee at the address provided by Mortgagee to City.  

Any notice or other communication which Mortgagee shall give to or serve upon City shall be 

deemed to have been duly given or served if sent in the manner and at City’s address as set forth 

in Section 13.5, or at such other address as shall be designated by City by notice in writing given 

to the Mortgagee in like manner. 

Section 8.4 No Supersedure.  Nothing in this Article 8 shall be deemed to supersede 

or release a Mortgagee or modify a Mortgagee’s obligations under any subdivision or public 

improvement agreement or other obligation incurred with respect to the Project outside this 

Agreement, nor shall any provision of this Article 8 constitute an obligation of City to such 

Mortgagee, except as to the notice requirements of Section 8.3. 

Section 8.5 Technical Amendments to this Article 8.  City agrees to reasonably 

consider and approve interpretations and/or technical amendments to the provisions of this 

Agreement that are required by lenders for the acquisition and construction of the Project on the 

Property or any refinancing thereof and to otherwise cooperate in good faith, at Developer’s 

expense, to facilitate Developer’s negotiations with lenders. 

ARTICLE 9 AMENDMENT OF AGREEMENT AND EXISTING APPROVALS 

Section 9.1 Amendment of Agreement by Mutual Consent.  This Agreement may be 

amended in writing from time to time by mutual consent of the Parties hereto or their successors-

in-interest or assigns. 

Section 9.2 Insubstantial Amendments to Agreement.  Any amendment to this 

Agreement which, in the context of the overall Project contemplated by this Agreement, does not 

substantially affect (i) the Term of this Agreement; (ii) permitted uses of the Property; 

(iii) provisions for the reservation or dedication of land; (iv) conditions, terms, restrictions or 

requirements for subsequent discretionary actions; (v) the density or intensity of use of the 

Property or the maximum height or size of proposed buildings; or (vi) the nature, timing of 

delivery, or scope of public improvements required by the Project Approvals, shall be deemed an 

“Insubstantial Amendment” and shall not, except to the extent otherwise required by law or 

this Agreement, require notice or public hearing before the Parties may execute an amendment 

hereto.  The City Manager shall have the authority to execute an Insubstantial Amendment or, in 

his or her discretion, seek approval of an Insubstantial Amendment by City resolution. 

Section 9.3 Requirement for Writing.  No modification, amendment or other change 

to this Agreement or any provision hereof shall be effective for any purpose unless specifically 

set forth in a writing which refers expressly to this Agreement and is signed by duly authorized 

representatives of both Parties or their successors. 
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Section 9.4 Amendments to Development Agreement Statute.  This Agreement has 

been entered into in reliance upon the provisions of the Development Agreement Statute as those 

provisions existed as of the Effective Date.  No amendment or addition to those provisions which 

would materially affect the interpretation or enforceability of this Agreement shall be applicable 

to this Agreement, unless such amendment or addition is specifically required by the California 

State Legislature, or is mandated by a court of competent jurisdiction.  In the event of the 

application of such a change in law, the Parties shall meet in good faith to determine the 

feasibility of any modification or suspension that may be necessary to comply with such new law 

or regulation and to determine the effect such modification or suspension would have on the 

purposes and intent of this Agreement.  Following the meeting between the Parties, the 

provisions of this Agreement may, to the extent feasible, and upon mutual agreement of the 

Parties, be modified or suspended but only to the minimum extent necessary to comply with such 

new law or regulation.  If such amendment or change is permissive (as opposed to mandatory), 

this Agreement shall not be affected by same unless the Parties mutually agree in writing to 

amend this Agreement to permit such applicability.  Developer and/or City shall have the right to 

challenge any new law or regulation preventing compliance with the terms of this Agreement, 

and in the event such challenge is successful, this Agreement shall remain unmodified and in full 

force and effect.  The Term of this Agreement may be extended for the duration of the period 

during which such new law or regulation precludes compliance with the provisions of this 

Agreement. 

Section 9.5 Amendments to Project Approvals.  Project Approvals (except for this 

Agreement for which the amendment process is set forth in Section 9.1 through 9.4) may be 

amended or modified from time to time, but only at the written request of Developer or with the 

written consent of Developer at its sole discretion.  All amendments to the Project Approvals 

shall automatically become part of the Project Approvals.  The permitted uses of the Property or 

portion thereof, the maximum density and/or number of residential units, the intensity of use, the 

maximum height and size of the proposed buildings, provisions for reservation or dedication of 

land for public purposes, the conditions, terms, restrictions and requirements for subsequent 

discretionary actions, the provisions for public improvements and financing of public 

improvements, and the other terms and conditions of development as set forth in all such 

amendments shall be automatically vested pursuant to this Agreement, without requiring an 

amendment to this Agreement.  Amendments to the Project Approvals shall be governed by the 

Project Approvals and the Applicable Law.  City shall not request, process or consent to any 

amendment to the Project Approvals that would affect the Property or the Project, or applicable 

portion thereof, without Developer’s prior written consent. 

Section 9.6 Administrative Amendments of Project Approvals.  Upon the request of 

Developer for an amendment or modification of any Project Approvals (except for this 

Agreement for which the amendment process is set forth in Section 9.1 through 9.4), the City 

Manager or his/her designee shall determine:  (a) whether the requested amendment or 

modification is minor when considered in light of the Project as a whole; and (b) whether the 

requested amendment or modification substantially conforms with the material terms of this 

Agreement and the Applicable Law, and may be processed administratively.  If the City Manager 

or his/her designee finds that the requested amendment or modification is both minor and 

substantially conforms with the material terms of this Agreement and the Applicable Law, the 

amendment or modification shall be determined to be an “Administrative Amendment,” and 
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the City Manager or his/her designee may approve the Administrative Amendment, without 

public notice or a public hearing.  Any request of Developer for an amendment or modification 

to a Project Approval that is determined not to be an Administrative Amendment as set forth 

above shall be subject to review, consideration and action pursuant to the Applicable Law and 

this Agreement. 

Section 9.7 Operating Memoranda.  The provisions of this Agreement require a close 

degree of cooperation between City and Developer and development of the Property hereunder 

may demonstrate that refinements and clarifications are appropriate with respect to the details of 

performance of City and Developer.  If and when, from time to time, during the Term of this 

Agreement, City and Developer agree that such clarifications are necessary or appropriate, City 

and Developer may effectuate such clarifications through operating memoranda approved by 

City and Developer, which, after execution, shall be attached hereto as addenda and become a 

part hereof, and may be further clarified from time to time as necessary with future approval by 

City and Developer.  No such operating memoranda shall constitute an amendment to this 

Agreement requiring public notice or hearing.  The City Manager, in consultation with the City 

Attorney, shall make the determination on behalf of City whether a requested clarification may 

be effectuated pursuant to this Section 9.7 or whether the requested clarification is of such a 

character to constitute an amendment hereof pursuant to Section 9.1 or Section 9.2 above.  The 

City Manager shall be authorized to execute any operating memoranda hereunder on behalf of 

City. 

Section 9.8 CEQA.  In connection with its consideration and approval of the Master 

Development Plan, the City has prepared and approved the Mitigated Negative Declaration, 

which evaluates the environmental effects of the Project, and has imposed all feasible mitigation 

measures to reduce the significant environmental effects of the Project.  Nothing contained in 

this Agreement is intended to prevent or limit the City from complying with CEQA.  In acting on 

Subsequent Project Approvals, City will rely on the Mitigated Negative Declaration to the fullest 

extent permissible by CEQA as determined by City in its reasonable discretion.  In the event 

supplemental or additional review is required for a Subsequent Project Approval, City shall limit 

such supplemental or additional review to the scope of analysis mandated by CEQA and shall 

not impose new mitigation measures except as legally required, all as determined by the City as 

the lead agency under CEQA in its reasonable discretion. 

ARTICLE 10 COOPERATION AND IMPLEMENTATION 

Section 10.1 Subsequent Project Approvals.  Certain subsequent land use approvals, 

entitlements, and permits other than the Existing Approvals (collectively, “Subsequent Project 

Approvals”), will be necessary or desirable for implementation of the Project.  The Subsequent 

Project Approvals may include the following ministerial and discretionary applications and 

permits:  amendments of the Existing Approvals, grading permits, building permits, sewer and 

water connection permits, certificates of occupancy, lot line adjustments, site plans, development 

plans, land use plans, building plans and specifications, parcel maps and/or subdivision maps, 

conditional use permits, design review, demolition permits, improvement agreements, 

encroachment permits, and any amendments to, or repealing of, any of the foregoing.  The 

parties agree that the Water Supply Assessment constitutes proof of availability of a sufficient 

water supply for the Project and approval of any tentative map prepared for the Project shall rely 
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on such assessment.  Except as otherwise expressly provided herein, the City shall not impose 

requirements or conditions upon Project development and construction that are inconsistent with 

the Existing Approvals and the terms and conditions of this Agreement. 

Section 10.2 Scope of Review of Subsequent Project Approvals.  By approving the 

Existing Approvals, City has made a final policy decision that the Project is in the best interests 

of the public health, safety and general welfare.  Accordingly, City shall not use its authority in 

considering any application for a discretionary Subsequent Project Approval to change the policy 

decisions reflected by the Existing Approvals or otherwise to prevent or delay development of 

the Project as set forth in the Existing Approvals.  Instead, the Subsequent Project Approvals 

shall be deemed to be tools to implement those final policy decisions.  The scope of review of 

applications for Subsequent Project Approvals shall be limited to a review of substantial 

conformity with the Project Approvals and compliance with the Applicable Law, including 

CEQA.  Where such substantial conformity/compliance exists, City shall not deny an application 

for a Subsequent Project Approval for the Project.  At such time as any Subsequent Project 

Approval applicable to the Property is approved by City, then such Subsequent Project Approval 

shall become subject to all the terms and conditions of this Agreement applicable to Project 

Approvals and shall be treated as a “Project Approval” under this Agreement. 

Section 10.3 Processing Applications for Subsequent Project Approvals. 

A. Developer acknowledges that City cannot begin processing applications 

for Subsequent Project Approvals until Developer submits complete applications on a timely 

basis.  Developer shall use diligent good faith efforts to (i) provide to City in a timely manner 

any and all documents, applications, plans, and other information necessary for City to carry out 

its obligations hereunder; and (ii) cause Developer’s planners, engineers, and all other 

consultants to provide to City in a timely manner all such documents, applications, plans and 

other materials required under Applicable Law.  It is the express intent of Developer and City to 

cooperate and diligently work to obtain any and all Subsequent Project Approvals. 

B. Upon submission by Developer of all appropriate applications and 

Processing Fees for any pending Subsequent Project Approval, City shall, to the fullest extent 

allowed by Applicable Law, promptly and diligently, subject to City ordinances, policies and 

procedures regarding hiring and contracting, commence and complete all steps necessary to act 

on Developer’s currently pending Subsequent Project Approval applications including:  

(i) providing at Developer’s expense and subject to Developer’s request and prior approval, 

reasonable overtime staff assistance, additional staff and/or staff consultants for concurrent, 

expedited planning and processing of each pending Subsequent Project Approval application; 

(ii) if legally required, providing notice and holding public hearings; and (iii) acting on any such 

pending Subsequent Project Approval application. 

Section 10.4 Other Agency Subsequent Project Approvals; Authority of City.  Other 

public agencies not within the control of City may possess authority to regulate aspects of the 

development of the Property separately from or jointly with City, and this Agreement does not 

limit the authority of such other public agencies.  Nevertheless, City shall be bound by, and shall 

abide by, its covenants and obligations under this Agreement in all respects when dealing with 

any such agency regarding the Property.  City shall cooperate with Developer, to the extent 
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appropriate and as permitted by law, in Developer’s efforts to obtain, as may be required, Other 

Agency Subsequent Project Approvals. 

Section 10.5 Implementation of Necessary Mitigation Measures.  Developer shall, at 

its sole cost and expense, comply with the MMRP requirements as applicable to the Property and 

Project. 

Section 10.6 Cooperation in the Event of Legal Challenge. 

A. The filing of any third party lawsuit(s) against City or Developer relating 

to this Agreement, the Project Approvals or construction of the Project shall not delay or stop the 

development, processing or construction of the Project or approval of any Subsequent Project 

Approvals, unless the third party obtains a court order preventing the activity.  City shall not 

stipulate to or cooperate in the issuance of any such order. 

B. City and Developer shall cooperate in the defense of any court action or 

proceeding instituted by a third party or other governmental entity or official challenging the 

validity of any provision of this Agreement or the Project Approvals (“Litigation Challenge”), 

and the Parties shall keep each other informed of all developments relating to such defense, 

subject only to confidentiality requirements that may prevent the communication of such 

information. 

C. If Developer desires to contest or defend a Litigation Challenge and the 

Parties determine to undertake a joint defense or contest of such Litigation Challenge:  (i) the 

Parties will cooperate in the joint defense or contest of such challenge; (ii) Developer shall select 

the attorney(s) to undertake such defense, subject to City’s approval, which shall not be 

unreasonably withheld; (iii) Developer will take the lead role in defending such Litigation 

Challenge; (iv) upon Developer’s request, City shall enter into a joint defense agreement in a 

form reasonably acceptable to the City Attorney to facilitate the sharing of materials and 

strategies related to the defense of such Litigation Challenge without waiver of attorney client 

privilege; (v) Developer shall reimburse City, within forty-five (45) days following City’s 

written demand therefor, which may be made from time to time during the course of such 

litigation, all reasonable costs incurred by City in connection with the Litigation Challenge; 

D. If Developer desires to contest or defend any Litigation Challenge and if at 

any time one or both Parties determine that they require separate representation: (i) Developer 

shall take the lead role defending such Litigation Challenge; (ii) Developer shall be separately 

represented by the legal counsel of its choice; (iii) in any action or proceeding, City shall be 

separately represented by the legal counsel of its choice, selected after consultation with 

Developer, with the reasonable costs of such representation to be paid by Developer; (iv) 

Developer shall reimburse City, within forty-five (45) days following City’s written demand 

therefor, which may be made from time to time during the course of such litigation, all 

reasonable costs incurred by City in connection with the Litigation Challenge; and (v) upon 

Developer’s request, City shall enter into a joint defense agreement in a form reasonably 

acceptable to the City Attorney to facilitate the sharing of materials and strategies related to the 

defense of such Litigation Challenge without waiver of attorney client privilege. 
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E. Developer shall indemnify, defend, and hold harmless City Parties from 

and against any damages, attorneys’ fees or cost awards, assessed or awarded against City by 

way of judgment, settlement, or stipulation entered in connection with a Litigation Challenge.  

Any proposed settlement of a Litigation Challenge by a Party shall be subject to the approval of 

the other Party, such approval not to be unreasonably withheld, conditioned or delayed.  If the 

terms of the proposed settlement would constitute an amendment or modification of this 

Agreement or any Project Approvals, the settlement shall not become effective unless such 

amendment or modification is approved by City in accordance with Applicable Law, and City 

reserves its full legislative discretion with respect thereto. 

Section 10.7 Revision to Project.  In the event of a court order issued as a result of a 

successful Litigation Challenge, City shall, to the extent permitted by law or court order, in good 

faith seek to comply with the court order in such a manner as will maintain the integrity of the 

Project Approvals and avoid or minimize to the greatest extent possible (i) any impact to the 

development of the Project as provided for in, and contemplated by, the Project Approvals, or (ii) 

any conflict with the Project Approvals or frustration of the intent or purpose of the Project 

Approvals. 

Section 10.8 State, Federal or Case Law.  Where any state, federal or case law allows 

City to exercise any discretion or take any act with respect to that law, City shall, in an 

expeditious and timely manner, at the earliest possible time, (i) exercise its discretion in such a 

way as to be consistent with, and carry out the terms of, this Agreement, and (ii) take such other 

actions as may be necessary to carry out in good faith the terms of this Agreement. 

Section 10.9 Defense of Agreement.  City, at Developer's expense, shall take all 

actions that are necessary or advisable to uphold the validity and enforceability of this 

Agreement.  If this Agreement is adjudicated or determined to be invalid or unenforceable, City 

agrees, subject to all legal requirements, to consider modifications to this Agreement to render it 

valid and enforceable to the extent permitted by Applicable Law. 

Section 10.10 Indemnity.  Developer shall indemnify, at City’s request defend, and 

hold the City Parties harmless from and against any and all costs and expenses (including 

attorney and legal fees), damages, liabilities, claims, and losses (all of the foregoing, collectively, 

“Claims”) arising directly as a result of Developer’s negligence in connection with Developer’s 

performance under this Agreement or arising directly as a result of Developer’s (or Developer’s 

contractors, subcontractors, agents, or employees) work performed in connection with the 

development of the Property or the Project, including without limitation, Claims involving bodily 

injury, death or property damage arising as a result of such negligence.  Developer’s 

indemnification obligations set forth in this Section shall not extend to Claims arising from the 

active negligence or willful misconduct of any City Party. 

ARTICLE 11ASSIGNMENT 

Section 11.1 Transfers and Assignments. 

A. Right to Transfer.  With the written consent of City, which shall not be 

unreasonably withheld, conditioned, or delayed, Developer shall have the right to sell, assign or 
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transfer (“Transfer”) in whole or in part its rights, duties and obligations under this Agreement; 

provided, however, in no event shall the rights, duties and obligations conferred or imposed upon 

Developer pursuant to this Agreement be at any time so transferred except through a transfer 

(including a sale or ground lease) of the Property or part thereof, and all such Transfers shall be 

made in accordance with the requirements of this Section 11.1.  City shall not withhold consent 

to a Transfer to a transferee that has a net worth of at least $5 million and at least seven (7) years 

of demonstrated experience developing urban residential or commercial mixed-use projects of a 

type, size and complexity similar to the Project of portion thereof that is the subject of the 

proposed Transfer. 

B. Permitted Transfers.  The following Transfers shall be deemed 

“Permitted Transfers” that shall not require City consent or compliance with the procedures set 

forth in this Section:  (i) assignments creating security interests for the purpose of financing the 

acquisition, construction or permanent financing of the Project or the Property or part thereof; 

(ii) Transfers to a Developer Affiliate formed to undertake development of individual phases of 

the Project; and (iii) the lease or sale of individual residences or commercial facilities 

constructed as part of the Project. 

C. Partial Transfer.  In the event of a conveyance of a portion of the Property, 

Developer shall have the right to Transfer its rights, duties and obligations under this Agreement 

that are applicable to the transferred portion, and retain all rights, duties and obligations 

applicable to the retained portions of the Property.  Upon Developer’s request, City shall 

cooperate with Developer and any proposed transferee to allocate rights, duties and obligations 

under this Development Agreement and the Project Approvals between the transferred Property 

and the retained Property. 

D. Procedures.  Developer shall notify City of any proposed Transfer at least 

thirty (30) days prior to completing such Transfer.  At least twenty-one (21) days prior to the 

effective date of the Transfer, Developer shall deliver to City a draft of the proposed written 

assignment and assumption agreement in which the transferee expressly agrees to assume the 

rights and obligations of Developer under this Agreement being transferred.  The assignment and 

assumption agreement shall be in substantially the form attached hereto as Exhibit E.  No later 

than ten (10) business days after the date the Transfer becomes effective, Developer shall deliver 

to City a conformed copy of the fully executed and recorded assignment and assumption 

agreement. 

E. City Consent.  Consent to any proposed Transfer may be given by the City 

Manager unless the City Manager, in his or her discretion, refers the matter of approval to the 

City Council.  If a proposed Transfer has not been approved in writing within thirty (30) days 

following City’s receipt of written request by Developer, it shall be deemed approved. 

Section 11.2 Release Upon Transfer.  Upon the Transfer of Developer’s rights and 

interests under this Agreement pursuant to this ARTICLE 11, Developer shall automatically be 

released from its obligations and liabilities under this Agreement with respect to that portion of 

the Property transferred, and any subsequent default or breach with respect to the transferred 

rights and/or obligations shall not constitute a default or breach with respect to the retained rights 

and/or obligations under this Agreement, provided that (i) Developer has provided to City 
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written Notice of such Transfer, and (ii) the transferee executes and delivers to City a written 

agreement in accordance with Section 11.1 above.  Upon any Transfer of any portion of the 

Property and the express assumption of Developer’s obligations under this Agreement by such 

transferee, City agrees to look solely to the transferee for compliance by such transferee with the 

provisions of this Agreement as such provisions relate to the portion of the Property acquired by 

such transferee.  A default by any transferee shall only affect that portion of the Property owned 

by such transferee and shall not cancel or diminish in any way Developer’s rights hereunder with 

respect to any portion of the Property not owned by such transferee.  The transferor and the 

transferee shall each be solely responsible for the reporting and Annual Review requirements 

relating to the portion of the Property owned by such transferor/transferee, and any amendment 

to this Agreement between City and a transferor or a transferee shall only affect the portion of 

the Property owned by such transferor or transferee.  Failure to deliver a written assumption 

agreement hereunder shall not affect the running of any covenants herein with the land, as 

provided in Section 13.4 below, nor shall such failure negate, modify or otherwise affect the 

liability of any transferee pursuant to the provisions of this Agreement. 

ARTICLE 12DEFAULT; REMEDIES; TERMINATION 

Section 12.1 Breach and Default.  Subject to extensions of time under Section 3.2D or 

by mutual consent in writing, and subject to a Mortgagee’s right to cure under Section 8.3, 

failure by a Party to perform any material action or covenant required by this Agreement (not 

including any failure by Developer to perform any term or provision of any other Project 

Approval) within sixty (60) days following receipt of written Notice from the other Party 

specifying the failure shall constitute a “Default” under this Agreement; provided, however, that 

if the failure to perform cannot be reasonably cured within such sixty(60) day period, a Party 

shall be allowed additional time as is reasonably necessary to cure the failure so long as such 

Party commences to cure the failure within the sixty (60) day period and thereafter diligently 

prosecutes the cure to completion.  Any Notice of Default given hereunder shall specify in detail 

the nature of the failures in performance that the noticing Party claims constitutes the Default, all 

facts constituting evidence of such failure, and the manner in which such failure may be 

satisfactorily cured in accordance with the terms and conditions of this Agreement.  During the 

time periods herein specified for cure of a failure of performance, the Party charged therewith 

shall not be considered to be in Default for purposes of (i) termination of this  Agreement, 

(ii) institution of legal proceedings with respect thereto, or (iii) issuance of any approval with 

respect to the Project.  The waiver by either Party of any Default under this Agreement shall not 

operate as a waiver of any subsequent breach of the same or any other provision of this 

Agreement. 

Section 12.2 Termination.  In the event of a Default by a Party, the non-defaulting 

Party shall have the right to (i) waive in its sole and absolute discretion such Default as not 

material, (ii) institute legal proceedings pursuant to Section 12.3, and/or (iii) terminate this 

Agreement upon giving notice of intent to terminate pursuant to Government Code 

Section 65868.  Following notice of intent to terminate, the matter shall be scheduled for 

consideration and review in the manner set forth in Government Code Section 65867.  Following 

consideration of the evidence presented in said review before the City Council, a Party alleging 

Default by the other Party may give written notice of termination of this Agreement to the other 

Party.  Termination of this Agreement shall be subject to the provisions of Section 12.7 hereof.  
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In the event that this Agreement is terminated pursuant to Section 7.1, or this Section 12.2 and 

the validity of such termination is challenged in a legal proceeding that results in a final decision 

that such termination was improper, then this Agreement shall immediately be reinstated as 

though it had never been terminated. 

Section 12.3 Legal Actions. 

A. Institution of Legal Actions.  In addition to any other rights or remedies, a 

Party may institute legal action to cure, correct or remedy any Default, to enforce any covenants 

or agreements herein, to enjoin any threatened or attempted violation thereof, or to obtain any 

other remedies consistent with the terms of this Agreement.  Developer agrees that the primary 

remedy available to Developer in the event of any Default by City shall be specific performance, 

injunction or similar equitable relief and that recovery of action damages shall only be available 

in the event that the equitable remedies are inadequate to address the Default in question. 

B. Acceptance of Service of Process.  In the event that any legal action is 

commenced by Developer against City, service of process on City shall be made by personal 

service upon the City Clerk of City or in such other manner as may be provided by law.  In the 

event that any legal action is commenced by City against Developer, service of process on 

Developer shall be made by personal service upon Developer’s registered agent for service of 

process, or in such other manner as may be provided by law. 

Section 12.4 Rights and Remedies Are Cumulative.  The rights and remedies of the 

Parties are cumulative, and the exercise by a Party of one or more of such rights or remedies 

shall not preclude the exercise by it, at the same or different times, of any other rights or 

remedies for the same Default or any other Default by the other Party, except as otherwise 

expressly provided herein. 

Section 12.5 No Consequential or Special Damages.  In no event shall a Party, or its 

boards, commissions, officers, agents or employees, be liable for any consequential, special or 

punitive damages for any Default under this Agreement.  This limitation on damages shall not 

preclude actions by a Party to enforce payments of monies or the performance of obligations 

requiring an obligation of money from the other Party under the terms of this Agreement, 

including, but not limited to, obligations to pay actual damages, including attorneys’ fees and 

obligations to advance monies or reimburse monies. 

Section 12.6 Resolution of Disputes.  With regard to any dispute involving the Project, 

the resolution of which is not provided for by this Agreement or Applicable Law, a Party shall, at 

the request of the other Party, meet with designated representatives of the requesting Party 

promptly following its request.  The Parties to any such meetings shall attempt in good faith to 

resolve any such disputes.  Nothing in this Section 12.6 shall in any way be interpreted as 

requiring that Developer and City reach agreement with regard to those matters being addressed, 

nor shall the outcome of these meetings be binding in any way on City or Developer unless 

expressly agreed to in writing by the Parties to such meetings. 

Section 12.7 Surviving Provisions.  In the event this Agreement expires or is 

terminated, neither Party shall have any further rights or obligations hereunder, except for those 
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obligations of Developer set forth in Section 5.5(Prevailing Wage Requirements), Section 10.6 

(Cooperation in the Event of Legal Challenge) or expressly set forth herein as surviving the 

expiration or termination of this Agreement.  The termination or expiration of this Agreement 

shall not affect the validity of the Project Approvals (other than this Agreement). 

Section 12.8 Effects of Litigation.  In the event litigation is timely instituted, and a 

final judgment is obtained, which invalidates in its entirety this Agreement, neither Party shall 

have any obligations whatsoever under this Agreement, except for those obligations which by 

their terms survive termination hereof.  In the event that any payment(s) have been made by or 

on behalf of Developer to City pursuant to ARTICLE 5, City shall refund to Developer the 

monies remaining in any segregated City account, into which such payment(s) were deposited, if 

any, along with interest which has accrued, if any.  To the extent the payment(s) made by or on 

behalf of Developer were not deposited, or no longer are, in the segregated City account, City 

shall give Developer a credit for the amount of said payment(s) as determined pursuant to this 

Section 12.8, along with interest, if any, that has accrued, which credit may be applied by 

Developer to any costs or fees imposed by City on Developer in connection with construction or 

development within or outside the Property.  Developer shall be entitled to use all or any portion 

of the credit at its own discretion until such time as the credit has been depleted.  Any credits due 

to Developer pursuant to this Section 12.8 may, at Developer’s own discretion, be transferred by 

Developer to a third party for application by said third party to any costs or fees imposed by City 

on the third party in connection with construction or the development of property within City, 

whether or not related to the Project.  This Section 12.8 shall survive the termination or 

expiration of this Agreement. 

Section 12.9 California Claims Act.  Compliance with the procedures set forth in this 

ARTICLE 12 shall be deemed full compliance with the requirements of the California Claims 

Act (Government Code Section 900 et seq.) including, but not limited to, the notice of an event 

of default hereunder constituting full compliance with the requirements of Government Code 

Section 910. 

ARTICLE 13 MISCELLANEOUS PROVISIONS 

Section 13.1 Incorporation of Recitals, Exhibits and Introductory Paragraph.  The 

Recitals contained in this Agreement, the introductory paragraph preceding the Recitals and the 

Exhibits attached hereto are hereby incorporated into this Agreement as if fully set forth herein. 

Section 13.2 Severability.  If any term or provision of this Agreement, or the 

application of any term or provision of this Agreement to a particular situation, is held by a court 

of competent jurisdiction to be invalid, void or unenforceable, the remaining terms and 

provisions of this Agreement, or the application of this Agreement to other situations, shall 

continue in full force and effect unless amended or modified by mutual consent of the Parties. 

Section 13.3 Construction.  Each reference herein to this Agreement or any of the 

Existing Approvals or Subsequent Project Approvals shall be deemed to refer to the Agreement, 

Existing Approval or Subsequent Project Approval as it may be amended from time to time, 

whether or not the particular reference refers to such possible amendment.  Section headings in 

this Agreement are for convenience only and are not intended to be used in interpreting or 
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construing the terms, covenants or conditions of this Agreement.  This Agreement has been 

reviewed and revised by legal counsel for City and Developer, and no presumption or rule that 

ambiguities shall be construed against the drafting party shall apply to the interpretation or 

enforcement of this Agreement.  Unless the context clearly requires otherwise, (i) the plural and 

singular numbers shall each be deemed to include the other; (ii) the masculine, feminine, and 

neuter genders shall each be deemed to include the others; (iii) “shall,” “will,” or “agrees” are 

mandatory, and “may” is permissive; (iv) “or” is not exclusive; (v) “include,” “includes” and 

“including” are not limiting and shall be construed as if followed by the words “without 

limitation,” and (vi) “days” means calendar days unless specifically provided otherwise. 

Section 13.4 Covenants Running with the Land.  Except as otherwise more 

specifically provided herein, this Agreement and all of its provisions, rights, powers, standards, 

terms, covenants and obligations, shall be binding upon the Parties and their respective 

successors (by merger, consolidation, or otherwise) and assigns, and all other persons or entities 

acquiring the Property, or any interest therein or portion thereof, and shall inure to the benefit of 

the Parties and their respective successors and assigns, as provided in Government Code section 

65868.5. 

Section 13.5 Notices.  Any notice or communication required hereunder between City 

and Developer (“Notice”) must be in writing, and may be given either personally, by registered 

or certified mail (return receipt requested), or by Federal Express or other similar courier 

promising overnight delivery.  If personally delivered, a Notice shall be deemed to have been 

given when delivered to the Party to whom it is addressed.  If given by registered or certified 

mail, such Notice shall be deemed to have been given and received on the first to occur of 

(i) actual receipt by any of the addressees designated below as the Party to whom Notices are to 

be sent, or (ii) five (5) days after a registered or certified letter containing such Notice, properly 

addressed, with postage prepaid, is deposited in the United States mail.  If given by Federal 

Express or similar courier, a Notice shall be deemed to have been given and received on the date 

delivered as shown on a receipt issued by the courier.  Any Party hereto may at any time, by 

giving ten (10) days written Notice to the other Party hereto, designate any other address in 

substitution of the address to which such Notice shall be given.  Such Notices shall be given to 

the Parties at their respective addresses set forth below: 

To City: 

 

 

 

with a copy to: 

City of Stockton 

425 North El Dorado Street 

Stockton, CA 95202 

Attention:  City Clerk 

Tel: (209) 937-8458 

City of Stockton 

425 North El Dorado Street 

Stockton, CA 95202 

Attention:  Community Development Director 

Tel: (209) 937-8444 
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To Developer: 

 

 

 

 

 

with a copy to: 

Open Window Project, LLC 

115 N. Sutter Street, Suite 307 

Stockton, CA 95202 

Attention:  Zachary Cort 

Tel: (209) 469-2678 

 

Gerald J. Ramiza, Esq. 

Burke Williams & Sorensen LLP 

1901 Harrison Street, 9th Floor 

Oakland, CA 94501 

Tel: (510) 273-8780 

 

Section 13.6 Counterparts; Entire Agreement.  This Agreement may be executed in 

one or more counterparts, each of which shall be deemed to be an original.  This Agreement, 

together with the Project Approvals and attached Exhibits, constitutes the final and exclusive 

understanding and agreement of the Parties and supersedes all negotiations or previous 

agreements of the Parties with respect to all or any part of the subject matter hereof. 

Section 13.7 Recordation of Agreement.  Pursuant to California Government Code 

Section 65868.5, no later than ten (10) days after the Effective Date, the City Clerk shall record 

an executed copy of this Agreement in the Official Records of San Joaquin County.  Thereafter, 

if this Agreement is terminated, modified or amended, the City Clerk shall record notice of such 

action in the Official Records of San Joaquin County. 

Section 13.8 No Joint Venture or Partnership.  It is specifically understood and agreed 

to by and between the Parties hereto that:  (i) the subject development is a private development; 

(ii) City has no interest or responsibilities for, or duty to, third parties concerning any public 

improvements until such time, and only until such time, that City accepts the same pursuant to 

the provisions of this Agreement or in connection with the various Existing Approvals or 

Subsequent Project Approvals; (iii) Developer shall have full power over and exclusive control 

of the Project herein described, subject only to the limitations and obligations of Developer 

under this Agreement, the Existing Approvals, Subsequent Project Approvals, and Applicable 

Law; and (iv) City and Developer hereby renounce the existence of any form of agency 

relationship, joint venture or partnership between City and Developer and agree that nothing 

contained herein or in any document executed in connection herewith shall be construed as 

creating any such relationship between City and Developer. 

Section 13.9 Waivers.  Notwithstanding any other provision in this Agreement, any 

failures or delays by any Party in asserting any of its rights and remedies under this Agreement 

shall not operate as a waiver of any such rights or remedies, or deprive any such Party of its right 

to institute and maintain any actions or proceedings which it may deem necessary to protect, 

assert or enforce any such rights or remedies.  A Party may specifically and expressly waive in 

writing any condition or breach of this Agreement by the other Party, but no such waiver shall 

constitute a further or continuing waiver of any preceding or succeeding breach of the same or 

any other provision.  Consent by one Party to any act by the other Party shall not be deemed to 
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imply consent or waiver of the necessity of obtaining such consent for the same or similar acts in 

the future. 

Section 13.10 California Law; Venue.  This Agreement shall be construed and enforced 

in accordance with the laws of the State of California, without reference to choice of law 

provisions.  The exclusive venue for any disputes or legal actions shall be the Superior Court of 

California in and for the County of San Joaquin, except for actions that include claims in which 

the Federal District Court for the Eastern District of the State of California has original 

jurisdiction, in which case the Eastern District of the State of California shall be the proper 

venue. 

Section 13.11 City Approvals and Actions.  Whenever reference is made herein to an 

action or approval to be undertaken by City, the City Manager or his or her designee is 

authorized to act on behalf of City, unless specifically provided otherwise or the context requires 

otherwise. 

Section 13.12 Estoppel Certificates.  A Party may, at any time during the Term of this 

Agreement, and from time to time, deliver written Notice to the other Party requesting such Party 

to certify in writing that, to the knowledge of the certifying Party, (i) this Agreement is in full 

force and effect and a binding obligation of the Parties; (ii) this Agreement has not been 

amended or modified either orally or in writing, or if amended, identifying the amendments; 

(iii) the requesting Party is not in default in the performance of its obligations under this 

Agreement, or if in default, to describe therein the nature and amount of any such defaults; and 

(iv) any other information reasonably requested.  The Party receiving a request hereunder shall 

execute and return such certificate, within twenty (20) days following the receipt thereof.  The 

failure of either Party to provide the requested certificate within such twenty (20) day period 

shall constitute a confirmation that this Agreement is in full force and effect and no modification 

or default exists.  The City Manager shall have the right to execute any certificate requested by 

Developer hereunder.  City acknowledges that a certificate hereunder may be relied upon by 

transferees and Mortgagees. 

Section 13.13 No Third Party Beneficiaries.  City and Developer hereby renounce the 

existence of any third party beneficiary to this Agreement and agree that nothing contained 

herein shall be construed as giving any other person or entity third party beneficiary status. 

Section 13.14 Signatures.  The individuals executing this Agreement represent and 

warrant that they have the right, power, legal capacity, and authority to enter into and to execute 

this Agreement on behalf of the respective legal entities of Developer and City and that all 

necessary board of directors’, shareholders’, partners’, city councils’ or other approvals have 

been obtained. 

Section 13.15 Further Actions and Instruments.  Each Party to this Agreement shall 

cooperate with and provide reasonable assistance to the other Party and take all actions necessary 

to ensure that the Parties receive the benefits of this Agreement, subject to satisfaction of the 

conditions of this Agreement.  Upon the request of any Party, the other Party shall promptly 

execute, with acknowledgment or affidavit if reasonably required, and file or record such 
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required instruments and writings and take any actions as may be reasonably necessary under the 

terms of this Agreement to carry out the intent and to fulfill the provisions of this Agreement. 

Section 13.16 Attorneys’ Fees.  Should any legal action be brought by either Party 

because of any default under this Agreement or to enforce any provision of this Agreement, or to 

obtain a declaration of rights hereunder, the prevailing Party shall be entitled to reasonable 

attorneys’ fees, court costs, and such other costs as may be fixed by the Court.  The standard of 

review for determining whether a default has occurred under this Agreement shall be the 

standard generally applicable to contractual obligations in California. 

Section 13.17 Limitation on Liability.  In no event shall:  (i) any partner, officer, 

director, member, shareholder, employee, affiliate, manager, representative, or agent of 

Developer or any general partner of Developer or its general partners be personally liable for any 

breach of this Agreement by Developer, or for any amount which may become due to City under 

the terms of this Agreement; or (ii) any member, officer, agent or employee of City be personally 

liable for any breach of this Agreement by City or for any amount which may become due to 

Developer under the terms of this Agreement. 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, this Agreement has been entered into by and between 

Developer and City as of the day and year first above written. 

 

 CITY: 

 CITY OF STOCKTON, a California 

municipal corporation 

  

 By:  

  Kurt O. Wilson, City Manager 

APPROVED AS TO FORM:  [signature must be notarized] 

  

By:   

 John Luebberke, City Attorney  

  

ATTEST:  

  

By:   

 Bonnie Paige, City Clerk  

 DEVELOPER: 

 OPEN WINDOW PROJECT, LLC, a 

California limited liability company 

  

 By:  

 Name: Zachary Cort 

 Title: Manager 

  [signature must be notarized] 
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ACKNOWLEDGMENT 

 

 

 

 

 

 

 

State of California  ) 

    ) ss 

County of ___________ ) 

 

 

On     , before me, ___________________________________________,  
       (Name of Notary) 

 

notary public, personally appeared _________________________________________________ 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 

subscribed to the within instrument and acknowledged to me that he/she/they executed the same 

in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 

the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

      

 (Notary Signature) 

 

 

 

A notary public or other officer completing this  

certificate verifies only the identity of the  

individual who signed the document to which this  

certificate is attached, and not the truthfulness,  

accuracy, or validity of that document. 
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ACKNOWLEDGMENT 

 

 

 

 

 

 

 

 

State of California  ) 

    ) ss 

County of ___________ ) 

 

 

On     , before me, ___________________________________________,  
       (Name of Notary) 

 

notary public, personally appeared _________________________________________________ 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 

subscribed to the within instrument and acknowledged to me that he/she/they executed the same 

in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 

the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

      

 (Notary Signature) 

 

A notary public or other officer completing this  

certificate verifies only the identity of the  

individual who signed the document to which this  

certificate is attached, and not the truthfulness,  

accuracy, or validity of that document. 
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EXHIBIT A-1 

MAP OF DEVELOPER AND CITY PARCELS 
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EXHIBIT A-2 

LEGAL DESCRIPTION OF DEVELOPER PARCELS 

All that certain real property situated in the City of Stockton, County of San Joaquin, State of 

California, described as follows: 

510 E MINER 

532 E MINER 

544 E MINER 

225 N AMERICAN 

Parcel 1: APN 139-250-06 

 

Lots 1, 3 and the West 40 feet of Lot 5 in Block 74 East of Center Street, in the City of Stockton, 

County of San Joaquin, State of California, according to the Official Map or Plat thereof. 

 

Parcel 2: APN 139-250-12 

 

Lot 5, except the West 40 feet (Carpenter’s Measurement) and all of that portion of Lot 7 lying 

North of the South line of Miner Channel in Block 74 East of Center Street, in the city of 

Stockton, County of San Joaquin, State of California, according to the Official Map or Plat 

thereof. 

 

Parcel 3: APN 139-250-12 

 

Lot 15 in Block 74, East of Center Street, in the City of Stockton, County of San Joaquin, State 

of California, according to the Official Map or Plat thereof. 

 

Parcel 4: APN 139-250-27 

 

Parcel 4A: 

 

That portion of Lots 9 and 11 in Block 74, East of Center Street in said City of Stockton 

according to the Official Map or Plat therefor, lying North of South Line of Miner Channel or 

Slough as shown on Map of H.T. Compton Jr, City Surveyor on file in the City Clerk’s Office of 

City of Stockton, County of San Joaquin, State of California 

 

Parcel 4B: 

 

A portion of Lot 11 in Block 74, East of Center Street, in said City of Stockton according to the 

Official Map or Play thereof, commencing at the Northwest corner of said Lot; running thence 

South 40 feet; Thence Westerly parallel with Miner Avenue, 50 feet more or less to Bulkhead as 

per H.T. Compton Map; thence Northeasterly along line of Bulkhead to Miner Avenue, thence 

East along South line of Miner Avenue to place of beginning. 
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Parcel 4C: 

 

A portion of Lots 9 and 11 in Block 74, East of Center Street in said City of Stockton, according 

to the Official Map or Plat thereof, described as that portion South 10 feet of the North 50 feet of 

each of Lots 9 and 11, lying South of line of waterway belonging to City of Stockton as 

established by H.T. Compton, City Surveyor in Plat Book on file in City Clerk’s Office. 

 

Parcel 4D: 

 

The South 12 of Lot 11 and all those portions of Lot 9 lying South of Miner Channel in Block 

74, East of Center Street in said City of Stockton according to the Official Map or Plat thereof. 

 

615 E CHANNEL 

 

Lot 4 in Block 75, East of Center Street, according to the Office Map or Plat thereof in the Office 

of the Recorder, San Joaquin County. 

 

619 E CHANNEL 

 

Lot 6 in Block 75, East of Center Street in the said City of Stockton, according to the official 

Map or Plat thereof in the Office of the County Recorder of San Joaquin County. 

 

APN: 139-290-06 

 

11 N GRANT 

 

Lot 12, Block 8, or Tract of East of Center Street, in the City of Stockton, County of San 

Joaquin, State of California, according to the Official Map or Plat thereof, County of San Joaquin 

Recorder, State of California. 

 

Reserving unto Grantors herein all oil, gas, minerals and other hydrocarbon substances lying 

below a depth of 500 feet beneath the surface of said land, without however the right of surface 

entry. 

 

Assessor’s Parcel Number(s): 149-180-22 

 

612 E MINER 

 

Lots 1 and 3 in Block 75, East of Center Street, in the City of Stockton, County of San Joaquin, 

State of California, according to the Official Map or Plat thereof, County of San Joaquin 

Records. 

 

622 E MINER 

 

Lot Five (5) in Block Seventy-Five (75) East of Center Street, in the said City of Stockton, 

according to the Official Map or Plat thereof. 
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APN: 139-290-02 

 

630 E WEBER 

646 E WEBER 

643 E MAIN 

 

Lots 7, 9, 11 and 12 in Block 7, East of Center Street, in the City of Stockton, according to the 

Official Map or Plat thereof, County of San Joaquin Records. 

 

Assessor’s Parcel Number(s): 

149-180-03 

149-180-04 

149-180-09 

 

635 E MAIN 

 

Lot 10 in Block 7, “East of Center Street”, in the City of Stockton according to the Official Map 

thereof. 

 

APN: 149-180-08 

 

836 E CHANNEL 

 

PARCEL ONE: 

 

Lot 7 in Block 70, East of Center Street, in the said City of Stockton, County of San Joaquin, 

State of California according to the Official Map or Plat thereof. 

 

APN: 139-280-04 

 

PARCEL TWO: 

 

Lot 9 in Block 70, East of Center Street, in the said City of Stockton, County of San Joaquin, 

State of California according to the Official Map or Plat thereof. 

 

APN: 139-280-05 

 

707 E MAIN 

 

For APN/Parcel ID(s): 149-180-24 

 

A portion of lots 4 and 6, in Block 8, East of Center Street, in the City of Stockton, County of 

San Joaquin, State of California, more particularly described as follows: 

 

Parcel B, as shown upon map filed in Book 8 of Parcel, Maps, Page 6, San Joaquin County 

Records. 
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206 N SUTTER 

 

Lots 2, 4, 6 and 8 in Block 73, East of Center Street, in the said City of Stockton, County of San 

Joaquin, State of California, according to the Official Map or Plat thereof. 

 

201 N CALIFORNIA 

 

For APN/Parcel ID(s): 139-250-040 

 

Lots 10, 12 and 16 in Block 73, East of Center Street, in the said City of Stockton, according to 

the Official Map or Plat thereof, San Joaquin County Records. 

 

242 N SUTTER 

 

APN: 139-250-01/139-250-05 

 

PARCEL ONE: 

 

 Lots nine (9) and eleven (11) and portion of Lots seven (7) and fifteen (15), in Block 

seventy-three (73) EAST OF CENTER STREET IN THE CITY OF STOCKTON according to 

the Official Map thereof, San Joaquin County Records, described as follows: 

 

 BEGINNING at the Northeast corner of said Block 13, being also the West line of 

California Street, 151.5 feet to the Southeast corner of said Lot 15; thence North 71”3 1’ West. 

52.23 feet to a point bearing 45.0 feet Westerly of said East line of Block 73 and 125.0 feet 

Southerly of the North line of said Block 73; thence South 78”00’ West and parallel with said 

North Line of Block 73, 85.0 feet, thence North 12”02’ West and parallel with said East line of 

Block 73, 800 feet; thence North 31”40’ West, 49.3 feet to the Northwest corner of said Lot 7; 

thence North 78”00’ East along said North line of Block 73, being also the South line of Miner 

Avenue, 151.6 feet to the point of beginning. 

 

PARCEL TWO: 

 

 Lot five (5) and portion of Lots three (3) seven (7), thirteen (13) and fifteen (15) in Block 

seventy three (73), EAST OF CENTER STREET, IN THE CITY OF STOCKTON, according to 

the Official Map thereof, San Joaquin County Records, and described as follows: 

 

 BEGINNING at the Southeast corner of said Lot 15 and ran North 71”31’ West, 52.23 

feet to a point being 45.0 feet Westerly of the East line of said Block 73 and 125.0 feet 

SOUTHERLY OF THE North line of said Block 73 thence South 78”00’ West and parallel with 

said North line of Block 73, 85.0 feet; then North 12”02’ West and parallel with said East line or 

Block 73, 80.00 feet; thence North 37” West, 49.93 feet to the Northwest corner of said Lot 7; 

thence South 18”00’ West along said North line of Block 73, being also the South line of Miner 

Avenue 59.4 feet; thence south 12”02’ East and Parallel with said East line of Block 73, 101.0 

feet to the North line of Lot 13; Thence North 78”00’ East along said North line of Lot 73, 50.5 
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feet to the South line of said Lot 73; thence North 78”0’ East along said South lines of Lots 13 

and 15, 196.6 feet to the point of beginning. 

 

 SUBJECT to the right to use the existing fire escape fire escape passageway over the 

lying East of the West line of the above described parcel in said Lot 13 

 

PARCEL THREE: 

 

 Lot one (1) and positions of Lots three (3) and thirteen (13), in Block seventy-three (73), 

EAST OF CENTER STREET, IN THE CITY OF STOCKTON, according to the Official Map 

thereof San Joaquin County Records and described as follows: 

 

 BEGINNING at the Northwest corner of said Block 73 and ran North 78”0’ East along 

the North line of said Block 73, being also the South line of Miner Avenue, 92.2 feet to a point 

being 221.0 feet Westerly of the Northwest corner of said Block 73; thence South 12”02’ East 

and parallel with the East line of said Block 73, 101.0 feet to the North of said lot 73; thence 

North 78”0’ East along said North line of Lot 73, 14.4 feet; thence South 12”02’ East, parallel 

with and distant 45.0 feet Westerly of the East line of said lot 13, 50.5 feet to the South line of 

said Lot 73; thence South 78”0’ West along said South line of Lot 73, 106.6 feet to the 

Southwest corner of said Lot 13; thence North 12”02’ West along the West line of said Block 73, 

being also the East line of Sutter Street, 151.1 feet to the point of beginning.  

 

 TOGETHER with the right to use the existing fire escape passageway over and lying East 

of the East line of the above described parcel in said Lot 73. 

 

104 N AMERICAN 

 

All that certain real property being a portion of Block 68, “East of Center Street,” City of 

Stockton, County of San Joaquin, State of California, according to the Official Map thereof, 

County of San Joaquin, State of California, being more particularly described as follows: 

 

Beginning at the Northwesterly corner of said Block 68; thence along the Northerly line of said 

Block 68; also being the Southerly line of Channel Street (60”06’ wide), North 78”23’35” East 

102.30 feet; thence leaving aid Northerly line the following five (5) courses: (1) South 

11”39’25” East 100.00 feet; (2) North 78”20’35” East 45.00 feet; (3) South 11”39’25” East 

65.00 feet; (4) North 78”20’35” East 26.00 feet and (5) South 11”39’25” East 87.66 feet to the 

Southerly line of said Block 68, also being the Northerly line of Weber Avenue (11”10’ wide); 

thence along said Southerly line South 78”22’35” West 173.23 feet to the Southwesterly corner 

of said Block 68; thence along the Westerly line of said Block 68, also being the Easterly line of 

American Street (80”08’ wide) North 11”40’25” West 252.65 feet to the point of beginning. 

 

The above legal description is also referred to as “0.8031- Acre Parcel” on Certificate of Lot 

Line adjustment contained in Corporation Grant Deed recorded on May 5, 1994, instrument No. 

94057303, San Joaquin County Records. 

 

APN: 139-270-14 
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210 N AMERICAN 

 

For APN/Parcel ID(s): 139-290-04 

 

Lot Two (2), in Block 75, East of Center Street, in the said City of Stockton, according to the 

official Map or Plat thereof, San Joaquin County Records. 

 

221 N AMERICAN 

 

The Easterly 100 feet of Lot 16 in Block 74 East of Center Street, in the said City of Stockton, 

according to the Official Map or Plat thereof, San Joaquin County Records. 

 

Expecting therefrom all oil, gas, minerals, and other hydrocarbon substances lying below a depth 

of 500 feet beneath the surface of said land, without the right of surface entry, is reserved in the 

feed from the trustees for Iroquois Tribe No. 15, improved order of Redmen, recorded November 

12, 1991 as Instrument No. 991110385, San Joaquin County Records. 

 

Assessor’s Parcel Number(s):  139-250-23 

 

525 E CHANNEL 

 

Lot 8 and the Westerly 50 feet of Lot 16 in Block 75, East of Center Street, in the City of 

Stockton, County of San Joaquin, State of California as per the Official Map or Plat thereof 

 

APN: 139-250-18 

 

535 E CHANNEL 

 

Lot ten (10) in Block seventy-four (74), East of Center Street, in the said City of Stockton, 

according Official Map or Plat thereof, San Joaquin County Records. 

 

545 E CHANNEL 

 

Lot 12 in Block 74 of “East of Center Street”, in the said City of Stockton, according to the 

Official Map or Plat thereof. 

 

APN: 139-250-21 

 

832 E WEBER 

 

Parcel One: 

 

Lot 5, Block 9, “East of Center Street” in the said City of Stockton, County of San Joaquin, State 

of California, according to the Official Map or Plat thereof, San Joaquin County Records. 
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Parcel Two: 

 

Lot 7, Block 9, “East of Center Street” in the said City of Stockton, County of San Joaquin, State 

of California, according to the Official Map or Plat thereof, San Joaquin County Records. 

 

Assessor’s Parcel Numbers(s): 

149-190-03 

149-190-04 

 

843 E WEBER 

 

For APN/Parcel ID(s): 139-280-07 

 

PARCEL I: 

 

Lots 10 and 12 in Block 70, East of Center Street, in the said City of Stockton, County of San 

Joaquin, State of California, according to the Official Map or Plat thereof.  

 

PARCEL II: 

 

The East 2/3 of Lot 14 in Block 70, East of Center Street, in the said City of Stockton, County of 

San Joaquin, State of California, according to the Official Map or Plat thereof. 

 

800 E MAIN 

 

APN: 149-210-01 

 

Lots one (1), three (3) and thirteen (13) in Block eighteen (18) East of Center Street, in the City 

of Stockton, according to the Official Map or Plat thereof, San Joaquin County Records. 

 

29 N AURORA 

 

Parcel 1: 

 

Lot 11 in Block 9, East of Center Street, in the said City of Stockton, County of San Joaquin, 

State of California, according to the Official Map or Plat thereof, San Joaquin County Records. 

 

Parcel 2: 

 

Lot sixteen (16) in Block Nine (9) East of Center Street, in the said City of Stockton, County of 

San Joaquin, State of California, according to the Official Map or Plat thereof, San Joaquin 

County Records. 
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Parcel 3: 

 

Lot fifteen (15), and the East 26 inches of Lot thirteen (13) in Block nine (9), East of Center 

Street, in the City of Stockton, according to the Official Map or Plat thereof, San Joaquin County 

records, and more particularly described as follows: 

 

Beginning at the Northeast corner of said lot Thirteen (13) thence Westerly along the North line 

of said lot thirteen (13), 26 inches to the center of a 13 inch Brick Wall thence continuing 

Easterly along the South line of said Lot fifteen (15) 151.68 feet to the Southeast corner of said 

lot fifteen (15) thence Northerly along the East line of said lot (15) thence Northerly along the 

East line of said Lot fifteen (15), 50.55 feet to the Northeast corner of said Lot fifteen (15) thence 

Westerly along the North line of said Lot fifteen (15), 151.68 feet to the point of beginning.  

 

Parcel 4: 

 

Lots 2, 4, 6, Block 9, East of Center Street in the City of Stockton according to the Official Map 

or Plat thereof, San Joaquin County records. 

 

Assessor’s Parcel Numbers(s): 149-190-06; 149-190-07; 149-190-08; 149-190-09; 149-190-10; 

149-190-11 

 

501 E MAIN 

 

The South 65 feet of Lot 2 and the West ½ of Lot 4 in Block 6 of East of Center Street, in the 

City of Stockton, according to the Official Map or Plat thereof, San Joaquin County Records, 

pursuant to Notice of Lot Merger recorded May 3, 1985, Document No. 85030031, Official 

Records. 

 

APN: 149-170-27 

 

11 N AURORA 

 

Lots 9, 11 and 15, Block 18, East of Center Street in the City of Stockton according to the 

Official Map or Plat thereof, San Joaquin County Records. 

 

EXCEPTING THEREFROM the northerly 59.80 feet of said Lots 9 and 11, being measured 

perpendicular to and parallel with the southerly line of Main Street. 

 

831 E MAIN 

 

APN: 149-190-13 

 

The East ½ of Lot 8 in Block 9 EAST OF CENTER, according to the Official Map or Plat 

thereof, San Joaquin County Records. 
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20 N AURORA 

 

APN: 151-190-08 

 

Lot 13 and the West 125 feet of Lot 14 in Block 241 of West Center Street, in the City of 

Stockton, as per Official Map therefor, San Joaquin County Records. 

 

915 E MARKET 

929 E MARKET 

937 E MARKET 

 

PARCEL ONE: 

 

All of Lots 8, 15 and 16 in Block 241, EAST OF CENTER STREET, in the City of Stockton, 

according to the Official Map thereof. 

 

EXCEPTING THEREFROM that portion conveyed to the San Joaquin Regional Rail 

Commission by Deed recorded June 29, 1998, as Document No. 98-074242. 

 

ALSO EXCEPTING THEREFROM all minerals and mineral rights, interests, and royalties, 

including without limiting the generality thereof, oil, gas, and other hydrocarbon substances, as 

well as metallic or other solid minerals, in and under said property. 

 

PARCEL TWO: 

 

Lot 6 and the East 25 feet of Lot 14 in Block 241, EAST OF CENTER STREET, in the City of 

Stockton, according to the Official Map or Plat thereof. 

 

PARCEL THREE: 

 

The East 40 feet (Carpenter’s Measurement) of Lot 4, in Block 241, EAST OF CENTER 

STREET, in the City of Stockton, according to the Official Map or Plat thereof. 

 

TOGETHER with all of the right, title and interest of the grantors herein and to that certain right 

of way to be used exclusively for foot passengers on, over and along the West 10 feet 6 inches of 

Lot 4, Block 241, East of Center Street, to be kept and maintained forever as an open areaway as 

conveyed in Deed dated October 29, 1925, executed by M.D. Dentoni, a single man and M 

Katten, a single man to George Heighiet and Sam Tager, recorded October 31, 1925 in Vol. 126 

of Official Records, page 37, San Joaquin County Records. 

 

216 N AMERICAN 

 

Lots 13 and 14, Block 75 of East of Center Street, in the City of Stockton, as per Official Map 

thereof, SAN Joaquin county Records. 

 

APN: 139-290-03 
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EXHIBIT A-3 

LEGAL DESCRIPTION OF CITY PARCELS 

That certain real property situated in the State of California, County of San Joaquin, City of 

Stockton, more particularly described as follows: 

 

Street Address:  216 N. California Street, Stockton, California 

Parcel 1: 

The North 40 feet, 7 1/3 inches of each of lots two (2) and four (4) in block seventy-four (74) 

East of Center Street, in the City of Stockton, County of San Joaquin, State of California, 

according to the Official Map or Plat thereof. 

Parcel 2: 

The South 60 feet 4 2/3 inches of each of lots two (2) and four (4); The South 60 feet 4 2/3 

inches of the West 2 1/2 feet of lot six (6); all in block seventy-four (74), East of Center Street, in 

the City of Stockton, County of San Joaquin, State of California, according to the Official Map 

of Plat thereof. 

(ALL MEASUREMENTS UNITED STATES STANDARD MEASURE) 

APN: 139-250-26 

Street Address:  39 N. California Street, Stockton, California 

Lot 11 in Block 5 East of Center Street, in the City of Stockton, according to the Official Map or 

Plat thereof. 

APN: 149-170-12 

Street Address:  27 N. California Street, Stockton, California 

Parcel 1: 

The South 6 1/2 inches of the North one-half of the West 140 feet of Lot 13, the South one-half 

of Lot 13 and the North 10 feet of Lot 14 in Block 5, East of Center Street, in the City of 

Stockton, County of San Joaquin, State of California, according to the Official Map or Plat 

thereof. 

Parcel 2: 

The North one-half of Lot 13 in Block 5, East of Center Street, in the City of Stockton, County 

of San Joaquin, State of California, according to the Official Map or Plat thereof. 

Excepting therefrom the South 6 1/2 inches of the North one-half of the West 140 feet of Lot 13. 
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Parcel 3: 

All of Lots 15 and 16 in Block 5, East of Center Street, in the City of Stockton, County of San 

Joaquin, State of California, according to the Official Map or Plat thereof. 

Excepting therefrom the South 26.33 feet of the East 141.00 feet of Lot 16. 

APN: 149-170-25 

Street Address:  431 E. Main Street, Stockton, California 

Lot 8 and the west one-half of Lot 10 in Block 5 East of Center Street, in the City of Stockton, 

according to the Official Map or Plat thereof. 

APN: 149-170-08 

Street Address:  445 E. Main Street, Stockton, California 

The East one-half of Lot 10 and all of Lot 12 in Block 5, East of Center Street, in the said City of 

Stockton, according to the Official Map or Plat thereof, San Joaquin County Records. 

APN: 149-170-09 

Street Address:  24 N. American Street, Stockton, California 

Lots 13, 14, 15 and 16 in Block 7, East of Center Street, in the City of Stockton, County of San 

Joaquin, State of California, according to the Official Map or Plat thereof, San Joaquin County 

records. 

APN: 149-180-05 

Street Address:  725 E. Main Street, Stockton, California 

All of Lots 8 and 10 in Block 8 East of Center Street, in the City of Stockton, according to the 

Official Map or Plat thereof. 

Also all that part of Lot 6 in Block 8 East of Center Street, being the East 46 1/2 feet thereof, 

more or less, bounded on the West by the centerline of a division wall running North and 

South between certain buildings, and being all of said Lot 6, except the part thereof conveyed 

by Rudolph Gnekow and wife to their sons and daughters by Deed dated February 3, 1913 and 

recorded in Book "A" of Deeds, Vol. 208, page 106, San Joaquin County Records.  

APN: 149-180-21 

Street Address:  25 N. Grant Street, Stockton, California 

Lot 16 and the West 1/3 of Lot 15 in Block 8, East of Center Street, in the City of Stockton, 

according to the Official Map or Plat thereof, San Joaquin County Records. 

APN: 149-180-17 
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EXHIBIT B 

IMPACT FEES – CITY/MUD FEE SCHEDULE 
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EXHIBIT C 

 

INTENTIONALLY OMITTED 
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EXHIBIT D 

CONNECTION FEES – CITY FEE SCHEDULE 
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EXHIBIT E 

FORM OF ASSIGNMENT AND ASSUMPTION AGREEMENT 

 
RECORDING REQUESTED BY 

AND WHEN RECORDED MAIL TO: 

_________________________________ 

_________________________________ 

_________________________________ 

Attention:  ________________________ 

Exempt from Recording Fee per 

Government Code Section 27383 

 

Space Above This Line for Recorder’s Use Only 

ASSIGNMENT OF RIGHTS AND OBLIGATIONS UNDER 

DEVELOPMENT AGREEMENT 

This Assignment of Rights and Obligations Under Development Agreement (this 

“Assignment”) is entered into this _____ day of ________________, 20__ (“Effective Date”), 

by and between _________________________________________, a _________________ 

(“Assignor”) and _________________________________________, a _________________ 

(“Assignee”).  Assignor and Assignee are collectively referred to herein as the “Parties.” 

R E C I T A L S 

A. Assignor and the City of Stockton, a California municipal corporation (“City”) 

have entered into that certain Development Agreement dated as of ________________, 2016 

(“DA”) which was recorded in the Official Records of San Joaquin County on _____________, 

2016 as Instrument No. _____________. 

B. Assignor [has requested approval from the City of the assignment to Assignee 

described herein pursuant to Section 11.1A of the DA] [has the right to make the assignment to 

Assignee under Section 11.1B of the DA.] 

C. [City has consented to the assignment described herein pursuant to Section 11.1A 

of the DA.] [Assignor has provided the City with documentation establishing that the assignment 

is appropriate pursuant to 11.1 of the DA because _______________.] 

A G R E E M E N T S 

NOW, THEREFORE, in exchange for the mutual covenants set forth herein and for other 

good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 

the Parties hereby agree as follows: 
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1. Assignment and Assumption of Interest.  Assignor hereby transfers, assigns and 

conveys to Assignee, all of Assignor’s right, title and interest in and to, and all obligations, 

duties, responsibilities, conditions and restrictions under, the DA (the “Rights and 

Obligations”).  Assignee, for itself and its successors and assigns, hereby accepts the foregoing 

assignment, assumes all such Rights and Obligations, and expressly agrees for the benefit of 

City, to pay, perform and discharge all obligations of Assignor under the DA and to comply with 

all covenants and conditions of Assignor arising from or under the DA. 

2. Governing Law; Venue.  This Assignment shall be interpreted and enforced in 

accordance with the laws of the State of California without regard to principles of conflicts of 

laws.  Any action to enforce or interpret this Assignment shall be filed and litigated exclusively 

in the Superior Court of San Joaquin County, California or in the Federal District Court for the 

Eastern District of California. 

3. Entire Agreement/Amendment.  This Assignment constitutes the entire agreement 

among the Parties with respect to the subject matter hereof, and supersedes all prior written and 

oral agreements with respect to the matters covered by this Assignment.  This Assignment may 

not be amended except by an instrument in writing signed by each of the Parties and consented 

to in writing by City. 

4. Further Assurances.  Each Party shall execute and deliver such other certificates, 

agreements and documents and take such other actions as may be reasonably required to 

consummate or implement the transactions contemplated by this Assignment and the DA. 

5. Benefit and Liability.  Subject to the restrictions on transfer set forth in the DA, 

this Assignment and all of the terms, covenants, and conditions hereof shall extend to the benefit 

of and be binding upon the respective successors and permitted assigns of the Parties. 

6. Rights of City.  All rights of City under the DA and all obligations to City under 

the DA which were enforceable by City against Assignor prior to the Effective Date of this 

Assignment shall be fully enforceable by City against Assignee from and after the Effective Date 

of this Assignment. 

7. Rights of Assignee.  All rights of Assignor and obligations to Assignor under the 

DA which were enforceable by Assignor against City prior to the Effective Date of this 

Assignment shall be fully enforceable by Assignee against City from and after the Effective Date 

of this Assignment. 

8. Release.  As of the Effective Date, Assignor hereby relinquishes all rights under 

the DA, and all obligations of Assignor under the DA shall be terminated as to, and shall have no 

more force or effect with respect to, Assignor. 

9. Attorneys’ Fees.  In the event of any litigation pertaining to this Assignment, the 

losing party shall pay the prevailing party’s litigation costs and expenses, including without 

limitation reasonable attorneys’ fees. 

10. City Consent; City is a Third-Party Beneficiary.  City’s countersignature below is 

for the limited purposes of indicating consent to the assignment and assumption set forth in this 
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Assignment (if necessary under the DA), and for clarifying that there is privity of contract 

between City and Assignee with respect to the DA.  The City is an intended third-party 

beneficiary of this Assignment, and has the right, but not the obligation, to enforce the provisions 

hereof. 

11. Recordation.  Assignor shall cause this Assignment to be recorded in the Official 

Records of San Joaquin County, and shall promptly provide conformed copies of the recorded 

Assignment to City and Assignee. 

12. Address for Notices.  Assignee’s address for notices, demands and 

communications under Section 13.5 of the DA is as follows: 

________________________________ 

________________________________ 

________________________________ 

Attention:  _______________________ 

13. Captions; Interpretation.  The section headings used herein are solely for 

convenience and shall not be used to interpret this Assignment.  The Parties acknowledge that 

this Assignment is the product of negotiation and compromise on the part of both Parties, and the 

Parties agree, that since both have participated in the negotiation and drafting of this Assignment, 

this Assignment shall not be construed as if prepared by one of the Parties, but rather according 

to its fair meaning as a whole, as if both Parties had prepared it. 

14. Severability.  If any term, provision, condition or covenant of this Assignment or 

its application to any party or circumstances shall be held by a court of competent jurisdiction, to 

any extent, invalid or unenforceable, the remainder of this Assignment, or the application of the 

term, provision, condition or covenant to persons or circumstances other than those as to whom 

or which it is held invalid or unenforceable, shall not be affected, and shall be valid and 

enforceable to the fullest extent permitted by law unless the rights and obligations of the Parties 

have been materially altered or abridged thereby. 

15. Counterparts.  This Assignment may be executed in counterparts, each of which 

shall, irrespective of the date of its execution and delivery, be deemed an original, and the 

counterparts together shall constitute one and the same instrument. 

IN WITNESS WHEREOF Assignor and Assignee have executed this Assignment as of 

the date first set forth above. 

 ASSIGNOR: 

 ________________________________, a 

_________________________________ 

  

 By: FORM – DO NOT SIGN 

 Name:  

 Its:  
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 ASSIGNEE: 

 ________________________________, a 

_________________________________ 

  

 By: FORM – DO NOT SIGN 

 Name:  

 Its:  

 

[NOTE:  The presence of the signature blocks below in this form shall not be deemed to require 

the consent of the City to any assignment that does not otherwise require the consent of City 

under the DA.] 

 

  

City of Stockton, a California municipal corporation, 

hereby consents to the assignment and assumption 

described in the foregoing Assignment and Assumption 

Agreement. 

 

CITY:  

CITY OF STOCKTON, a 

California municipal corporation 

 

  

By: FORM – DO NOT SIGN  

 _______________, City Manager  

  

ATTEST:  

  

________________, City Clerk  

APPROVED AS TO FORM:  

  

__________________, City Attorney  
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ACKNOWLEDGMENTS 

 

 

 

 

 

 

 

 

State of California  ) 

    ) ss  

County of ___________ ) 

 

On     , before me, ___________________________________________,  
       (Name of Notary) 

 

notary public, personally appeared _________________________________________________ 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 

subscribed to the within instrument and acknowledged to me that he/she/they executed the same 

in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 

the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

      

 (Notary Signature) 

 

 

* * * * * * * * * * * * * * * * * 

  

A notary public or other officer completing this  

certificate verifies only the identity of the  

individual who signed the document to which this  

certificate is attached, and not the truthfulness,  

accuracy, or validity of that document. 
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State of California  ) 

    ) ss  

County of ___________ ) 

 

 

On     , before me, ___________________________________________,  
       (Name of Notary) 

 

notary public, personally appeared _________________________________________________ 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 

subscribed to the within instrument and acknowledged to me that he/she/they executed the same 

in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 

the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

      

 (Notary Signature) 

 

 

A notary public or other officer completing this  

certificate verifies only the identity of the  

individual who signed the document to which this  

certificate is attached, and not the truthfulness,  

accuracy, or validity of that document. 
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EXHIBIT F 

DOWNTOWN INFRASTRUCTURE INFILL INCENTIVE PROGRAM 
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EXHIBIT G 

ASSESSMENTS 

 

 

Community Facilities District No. 2001-1 (Downtown Parking); and 

Downtown Stockton Management District (Downtown Stockton Alliance) 
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EXHIBIT H 

DOWNTOWN FINANCIAL INCENTIVE PROGRAM 
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EXHIBIT I 

PUBLIC FACILITY FEE PROGRAM INCENTIVE GUIDELINES 

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-2  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-3  

 

 
 

 



 

OAK #4850-7721-7314 v15  Exhibit I-4  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-5  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-6  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-7  

 

 
 

 



 

OAK #4850-7721-7314 v15  Exhibit I-8  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-9  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-10  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-11  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-12  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-13  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-14  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-15  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-16  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-17  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-18  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-19  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-20  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-21  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-22  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-23  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-24  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-25  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-26  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-27  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-28  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-29  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-30  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-31  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-32  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-33  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-34  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-35  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-36  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-37  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-38  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-39  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-40  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-41  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-42  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-43  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-44  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-45  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-46  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-47  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-48  

 

 



 

OAK #4850-7721-7314 v15  Exhibit I-49  

 

 
 



 

OAK #4850-7721-7314 v15  Exhibit I-50  

 

 
 

 



1

Connie Cochran

From: Katherine Roland
Sent: Wednesday, June 8, 2016 11:37 AM
To: Lori Asuncion
Subject: FW: Emailing: Contract 2016-02-23-1601 P - Open Window Project - Development 

Agreement
Attachments: Contract 2016-02-23-1601 P - Open Window Project - Development Agreement.pdf

Here is the record from processing the Development Agreement. 
 
-----Original Message----- 
From: Katherine Roland  
Sent: Monday, April 11, 2016 5:06 PM 
To: David Kwong <David.Kwong@stocktonca.gov> 
Cc: Geoffrey Aspiras <Geoffrey.Aspiras@stocktonca.gov>; Thomas Costello <Thomas.Costello@stocktonca.gov>; Eliza 
Garza <Eliza.Garza@stocktonca.gov>; Blair Hongo <Blair.Hongo@stocktonca.gov> 
Subject: Emailing: Contract 2016-02-23-1601 P - Open Window Project - Development Agreement 
 
Good Afternoon, 
 
The attached contract was attested and filed with the Clerk's Office.  There is no Staff Person listed on the Routing Form 
so the contract will be returned to David Kwong for final execution and recordation.  Electronic version only retained.  
Logged in SAMS. 
 
Contract 2016-02-23-1601 P - Open Window Project - Development Agreement 
 
OB 1837942 
 
Thank you, 
 
Katherine Roland 
Records Research Specialist 
Office of the City Clerk  
(209) 937-7124 Office 
katherine.roland@stocktonca.gov 
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Connie Cochran

From: David Garcia <dgarcia@tenspacedev.com>
Sent: Tuesday, May 31, 2016 8:23 AM
Subject: Ten Space marketing video

Hello all, 
 
By now, you have probably seen Ten Space's new promotional video for the Open Window Project. It has been viewed 
over 20,000 times on Facebook with over 500 shares without any paid marketing. This video is the culmination of several 
months of work, and we are very proud to be able to share it with you and the entire Stockton community. If you have 
not seen it, please see the You Tube link below 
 
https://www.youtube.com/watch?v=9HXFngGOZXk 
 
This video is meant to not only highlight our project in Downtown Stockton, but to also showcase the tremendous 
community that exists in Stockton today. I'm writing to encourage you to share this video across you and your 
organization's platforms with all followers and colleagues. We also encourage you and your organization to use this 
video as a tool to help with the promotion of Stockton in any setting.  
 
Thank you for your continued support, and if you have any questions, please do not hesitate to ask.  
 
 
--  
David Garcia 
Chief Operating Officer  
209-598-3484 
dgarcia@tenspacedev.com  
 
 
115 N. Sutter St #307 
Stockton, CA 95202 
office | 209.469.2678 
www.tenspacedev.com 
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Connie Cochran

From: Thomas Pace
Sent: Monday, May 16, 2016 5:10 PM
To: David Garcia
Cc: David Kwong
Subject: RE: 206 Sutter

It’s my understanding that this has been cleared for issuance. Thank you for your patience. I think we’re getting this 
process worked out so that it will be smoother going forward. 
 
From: David Garcia [mailto:dgarcia@tenspacedev.com]  
Sent: Monday, May 16, 2016 9:39 AM 
To: David Kwong <David.Kwong@stocktonca.gov>; Thomas Pace <Thomas.Pace@stocktonca.gov>; Megan Meier 
<Megan.Meier@stocktonca.gov> 
Cc: Zac Cort <zcort@tenspacedev.com> 
Subject: 206 Sutter 
 
David/Tom, 
 
Can you provide me an update on 206 Sutter demo? I had a conversation with Carl Hefner this morning and he 
informed me that he could not use the public nuisance code to expedite the demo process and that the remaining 
issue had to do with the building's age and the city's historical building code. We've been under the impression 
that this should not be an issue given the letter we supplied from Linda Derivi some time ago certifying that the 
building is not eligible for state, federal, or local registers.  
 
Please let me know where we're at and how long before we can start demolition, I have to give anoter 
explanation to our tenant as to why no demolition has started. Thank you 
 
--  
David Garcia 
Chief Operating Officer  
209-598-3484 
dgarcia@tenspacedev.com  
 
 
115 N. Sutter St #307 
Stockton, CA 95202 
office | 209.469.2678 
www.tenspacedev.com 
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Connie Cochran

From: David Stagnaro
Sent: Monday, May 16, 2016 11:29 AM
To: David Kwong;Megan Meier
Cc: Thomas Pace;Carl Hefner
Subject: RE: Ten Space demolition

David, thank you for the written direction.   
 
Megan please make sure that the process as laid out by David is adhered to.   
 
Thank you,  David 
 
David J. Stagnaro, AICP 
Planning Manager 
City of Stockton 
Community Development Department 
Planning and Engineering Division 
Permit Center 
345 N. El Dorado Street 
Stockton, CA  95202-1997 
(209) 937-8266 
 

From: David Kwong  
Sent: Thursday, May 12, 2016 5:25 PM 
To: Megan Meier <Megan.Meier@stocktonca.gov>; David Stagnaro <David.Stagnaro@stocktonca.gov> 
Cc: Thomas Pace <Thomas.Pace@stocktonca.gov>; Carl Hefner <Carl.Hefner@stocktonca.gov> 
Subject: RE: Ten Space demolition 
 
Hi all, here’s my analysis and direction on all open windows specific project sites identified in the Master Development 
Plan.  The project was approved with a MDP identifying the parcels with buildings proposed for demolition.  There was a 
CEQA analysis performed in the form of an Initial Study/Mitigated Negative Declaration (IS/MND).  This IS/MND was 
routed to the State Clearinghouse for distribution to the appropriate State Agencies as well.  Historical resources were 
identified in the checklist so I relied upon the SCH to route it to the State Historic Preservation Officer (SHPPO).  We did 
not received any comments back from SHPPO.  This Initial Study was routed to locally/regionally including to the Save 
Our Stockton group.   We did not receive any comments back.  It is my conclusion that based upon the historical 
analyses completed in the IS/MND that the impacts were evaluated with specific reference and reliance on the City of 
Stockton Downtown Stockton Historical Evaluation Study completed by the Architectural Resources Group adopted in 
2000.  In evaluating what had changed since 2000, discussions were held with the applicant to assess specifically which 
buildings may be demolished.  These buildings were identified in the OWP.  Avoidance measures were taken to not list 
demolition for those sites/buildings that were potentially eligible for registration at the local, state or national 
level.  There were also a smaller list of buildings that were identified for rehabilitation and the CEQA analysis relied upon 
that as the context of the CEQA analysis.  Should the OWP applicant or successors in interest decide to demolish the 
buildings in that short list, then further specific CEQA analysis, likely in the form of additional historical analysis would be 
necessary for those that were not listed for demolition. 
 
The City Planning Commission and the City Council reviewed these documents and the City Council ultimately approved 
the project and the associated CEQA document in a public hearing.  The IS/MND is now considered the adopted 
environmental document for these 51 properties and structures in the OWP project site.  A Notice of Determination 



2

(NOD) was also filed with the County Clerks office and there has been no CEQA challenge to the project.  It is my opinion, 
conclusion and direction that the CEQA analysis is complete and arguably more extensive than just that of a Notice of 
Exemption process on a ministerial demolition permit for any given site, particularly one that has not undergone the 
analysis the OWP has undergone. 
 
It is my position that these demolition permits applications can rely upon the process of the entitlements and CEQA 
analyses and approvals. The key analysis of code work that needs to occur for each demolition request is whether each of 
the buildings identified for demolition is contained in original Historical Evaluation Study of 2000.  If the study indicates 
that there is no significant historic value either as an individual or contribution structure or to a district, then the analysis 
is complete.  I would then be comfortable with my direction that the equivalency of the process has been performed and 
completed both from a code process and a CEQA process.   
 
The exceptions to this will be any “dangerous building” determinations that the Building Official can reasonably 
conclude.  Please let me know if you have any questions, otherwise, this is my conclusion and direction and you can 
append this email to the demolition application in accela. 
 
David 
DAVID W. KWONG, AICP 
DIRECTOR OF COMMUNITY DEVELOPMENT 
 
 
 

From: Megan Meier  
Sent: Monday, May 9, 2016 7:43 AM 
To: David Garcia <dgarcia@tenspacedev.com> 
Cc: Thomas Pace <Thomas.Pace@stocktonca.gov>; David Kwong <David.Kwong@stocktonca.gov> 
Subject: RE: Ten Space demolition 
 
Thank you for your e-mail, 
We will discuss this further with Carl and start the process. I will e-mail you with any new information. 
 
Regards, 

Megan Meier 
Assistant Planner 
City of Stockton, Permit Center 
Community Development Department 
e-mail: megan.meier@stocktonca.gov 
Phone: (209) 937-8393 
FAX: (209) 937-8893 
http://www.stocktongov.com 
 
 
 
From: David Garcia [mailto:dgarcia@tenspacedev.com]  
Sent: Sunday, May 08, 2016 1:05 PM 
To: Megan Meier <Megan.Meier@stocktonca.gov>; David Kwong <David.Kwong@stocktonca.gov>; Thomas Pace 
<Thomas.Pace@stocktonca.gov> 
Subject: Fwd: Ten Space demolition 
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All, see attached correspondence with Carl Hefner in early February regarding the properties to be demolished. 
This list was also forwarded to John schweigert by Carl. A week or two After this meeting, our contractor Ron 
Barber and I met with carmen and John frietas to further to discuss these properties. I'm hoping we can at least 
get 206 Sutter demolition started ASAP, our tenant is asking us why no work has started. Thank you 

Hello Carl, 
 
Thank you for meeting Zac and I yesterday to discuss coordinating the demolition of properties in downtown. 
Here's the list of the properties to be demolished, I've also attached a map.  
 
206 N Sutter 
210 N American 
615 E Channel 
619 E Channel 
612 E Miner 
622 E Miner 
 
 
We'll work with our contractor to set up a time to meet with all necessary parties to make this work as smooth 
as possible. Thank you.  
 
--  
David Garcia 
Director of Community Development  
209-598-3484 
dgarcia@tenspacedev.com  
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Connie Cochran

From: David Garcia <dgarcia@tenspacedev.com>
Sent: Monday, May 16, 2016 9:39 AM
To: David Kwong;Thomas Pace;Megan Meier
Cc: Zac Cort
Subject: 206 Sutter

David/Tom, 
 
Can you provide me an update on 206 Sutter demo? I had a conversation with Carl Hefner this morning and he informed 
me that he could not use the public nuisance code to expedite the demo process and that the remaining issue had to do 
with the building's age and the city's historical building code. We've been under the impression that this should not be 
an issue given the letter we supplied from Linda Derivi some time ago certifying that the building is not eligible for state, 
federal, or local registers.  
 
Please let me know where we're at and how long before we can start demolition, I have to give anoter explanation to 
our tenant as to why no demolition has started. Thank you 
 
--  
David Garcia 
Chief Operating Officer  
209-598-3484 
dgarcia@tenspacedev.com  
 
 
115 N. Sutter St #307 
Stockton, CA 95202 
office | 209.469.2678 
www.tenspacedev.com 
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Connie Cochran

From: David Kwong
Sent: Thursday, January 4, 2018 9:36 AM
To: John Abrew
Subject: Fwd: Grand View/storm drain

John, can you provide some guidance as to this MUD requirement.  You are probably aware there is an old existing 72” 
drainage line running under the project area for almost the length of the block.  I would like to see if there are 
alternatives to relocating the drainage line. 
 
Thanks David 

Sent from my iPhone 
 
Begin forwarded message: 

From: David Garcia <dgarcia@tenspacedev.com> 
Date: January 4, 2018 at 9:27:44 AM PST 
To: David Kwong <David.Kwong@stocktonca.gov> 
Cc: Carol Ornelas <cjornelas@visionaryhomebuilders.org>, Zac Cort <zcort@tenspacedev.com> 
Subject: Grand View/storm drain 

Good morning David, 
 
I'd like to schedule some time to discuss the Grand View project with you.and whomever else from MUD 
would be appropriate regarding the requirement to move the storm drain currently under the project 
out into Miner Ave. The project team has determined that this requirement is cost prohibitive and 
would like to discuss alternatives. Thanks David. 
 
David 



2

Connie Cochran

From: David Kwong
Sent: Thursday, January 4, 2018 9:31 AM
To: David Garcia
Cc: Carol Ornelas;Zac Cort
Subject: Re: Grand View/storm drain

David, I am out sick today and will be back on Monday.  I will ask for a colleague to be involved from MUD in the 
discussions thanks David 
 
Sent from my iPhone 
 
> On Jan 4, 2018, at 9:27 AM, David Garcia <dgarcia@tenspacedev.com> wrote: 
>  
> Good morning David, 
>  
> I'd like to schedule some time to discuss the Grand View project with you.and whomever else from MUD would be 
appropriate regarding the requirement to move the storm drain currently under the project out into Miner Ave. The 
project team has determined that this requirement is cost prohibitive and would like to discuss alternatives. Thanks 
David. 
>  
> David 
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Connie Cochran

From: David Kwong
Sent: Wednesday, December 6, 2017 11:08 AM
To: Gemma Biscocho
Cc: Robert Granberg
Subject: Re: MUD assurance letter

Thank you. 

Sent from my iPhone 
 
On Dec 6, 2017, at 11:01 AM, Gemma Biscocho <Gemma.Biscocho@stocktonca.gov> wrote: 

Hi David, 
Attached is the signed assurance letter for sanitary sewer service for Open Window, Phase 1.  The hard 
copy will be mailed today. 
  
Thanks. 
Gemma M. Biscocho, P.E. 
Senior Civil Engineer 
Municipal Utilities Department 
Phone: (209) 937-8734 
Fax: (209) 937-8777 
E-mail: Gemma.Biscocho@stocktonca.gov 
Website: www.stocktongov.com 
  
  
  

From: Robert Granberg  
Sent: Monday, November 13, 2017 8:29 AM 
To: Gemma Biscocho <Gemma.Biscocho@stocktonca.gov> 
Subject: FW: MUD assurance letter 
  
Gemma, 
  
Please review and provide any necessary comments. 
  
Thanks, 
  
Bob 
  

From: David Kwong  
Sent: Saturday, November 11, 2017 1:06 PM 
To: Robert Granberg <Robert.Granberg@stocktonca.gov> 
Cc: John Abrew <John.Abrew@stocktonca.gov>; Thomas Pace <Thomas.Pace@stocktonca.gov> 
Subject: Fwd: MUD assurance letter 
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Bob can you review the letter requested from the city and see if this can be accommodated.  I think the 
Development Agreement speaks to it as well and you may be able to use that language.  Please let me 
know if this is adorable thanks David  

Sent from my iPhone 
 
Begin forwarded message: 

From: David Garcia <dgarcia@tenspacedev.com> 
Date: November 11, 2017 at 12:57:53 PM PST 
To: David Kwong <David.Kwong@stocktonca.gov> 
Subject: MUD assurance letter 

David, 
  
As part of our underwriting process, we need "assurance letters" from various service 
providers that confirms our project can receive service from them. We need one of 
these letters from MUD, and I have attached a draft. Can you get this to the right 
person? I do not have a MUD contact. We need it within the next couple of weeks, 
signed and on city letterhead. Let me know if you have any questions, thank you! 
 
  
--  
David Garcia 
Chief Operating Officer  
Ten|Space 
209-469-2678 
dgarcia@tenspacedev.com  
  
  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify  
that the link points to the correct file and location.

 
110 N. San Joaquin 5th Floor, Stockton, CA 95202 | office - 209.469.2678 | www.tenspacedev.com 

<MUD Assurance Letter - Open Window 12-7-17.pdf> 
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Connie Cochran

From: David Kwong
Sent: Wednesday, November 29, 2017 2:45 PM
To: David Garcia
Cc: Micah Runner;Zac Cort;Lydia Clary
Subject: Re: Plan Check fees

There’s no other deferral fee program.  The plan check fees are for services to be provided, in this case the actual plan 
checking. 

Sent from my iPhone 
 
On Nov 29, 2017, at 2:36 PM, David Garcia <dgarcia@tenspacedev.com> wrote: 

Micah, 
 
We're only concerned with the plan check fees due at submittal, not the full fees due at building permit, 
which we will not have any issues paying. Our request would be to pay the $67k plan check fee we most 
recently submitted in installments for the next few months to help us get to closing.  
 
On Wed, Nov 29, 2017 at 12:58 PM, Micah Runner <Micah.Runner@stocktonca.gov> wrote: 

Unless there is an existing program (which I don’t think exists for permit fees), I don’t think there is any 
authority for staff to defer permit fees.  There is a program to defer the impact fee portions of the 
permit fees, but I don’t know how much of those fees are impact fees.  Maybe David has some other 
ideas but you may have to wait to pull the permit? 

  

From: David Garcia [mailto:dgarcia@tenspacedev.com]  
Sent: Wednesday, November 29, 2017 12:39 PM 
To: Micah Runner <Micah.Runner@stocktonca.gov> 
Cc: Zac Cort <zcort@tenspacedev.com> 
Subject: Plan Check fees 

  

Hello Micah, 

  

Zac would like to know if we could defer or make smaller payments on the most recent plan check fee 
we've submitted to the city for about $67,000. We have some end of year expenses that are going to 
impede our ability to pay for the plan check in full. Let me know if this would be acceptable, and if you 
need to loop in David Kwong. Thank you.  
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--  

David Garcia 

dgarcia@tenspacedev.com  
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--  
David Garcia 
dgarcia@tenspacedev.com  
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Connie Cochran

From: David Kwong
Sent: Wednesday, November 8, 2017 10:17 AM
To: Lydia Clary
Subject: Fwd: Sycamore Club (603 E Weber)

FYI  

Sent from my iPhone 
 
Begin forwarded message: 

From: Eric Jones <Eric.Jones@stocktonca.gov> 
Date: November 7, 2017 at 9:56:16 AM PST 
To: Micah Runner <Micah.Runner@stocktonca.gov>, David Kwong <David.Kwong@stocktonca.gov> 
Subject: Fw: Sycamore Club (603 E Weber) 

 

FYI 

 
From: Trevor Womack 
Sent: Tuesday, November 7, 2017 8:13 AM 
To: Eric Jones 
Subject: Sycamore Club (603 E Weber)  
  

Chief –  

  

I asked Peter to give us a more detailed account of the circumstances surrounding the recent 
event at the Sycamore Club (“Open Window Project” – Zack Cort), which was never supposed 
to happen as there are active Code violations outstanding. 

  

The Code case began in August, when Neighborhood Services Section (NSS) received a 
complaint about large events being hosted here while unpermitted, on-going construction 
activity was happening.  Inspection by NSS, CDD Building Dept., and Fire Marshal, revealed 
numerous serious safety violations:  

  

 no fire alarm system;  
 dangerous, unpermitted walls being constructed;  
 electrical issues;  
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 lack of proper ingress/egress.   

  

Fire Marshal subsequently notified the property manager to discontinue all public events and 
the manager agreed.  However, on September 12, NSS discovered events were still occurring 
and so issued a “Notice to Vacate” at the direction of the Fire Marshal – from that point on no 
one was to be allowed inside for any functions until Code issues were resolved. 

  

On November 1, NSS received an invitation to an event hosted by the SJ County Office of 
Education (not a City event) to recognize the Greater Valley Conservation Corps at the 
Sycamore Club.  This event was completely arranged by Office of Education with the property 
manager/owner, while the “Notice to Vacate” remained in full effect, and NSS had no prior 
knowledge.  Upon arrival, Peter Lemos spoke with Florence Low to advise her that this event 
should not be occurring, and recommended the City not actively participate in light of the 
active Code case.  Florence advised that the Mayor and Vice Mayor had been invited and were 
to present some certificates.  She decided to leave the certificates at the event and recommend 
the elected officials not to attend. 

  

Zack Cort was present at the event and spoke with Peter.  He admitted knowledge of the event 
and stated he had decided to allow events despite the Notice to Vacate because the City 
permitting process was too slow.  In the absence of an approved fire alarm system, NSS 
established a “fire watch,” comprising a few Fire personnel and police officers, so that the 
event could continue as planned. 

  

Electrical service to the building was subsequently canceled so that no further events might 
occur.  Mr. Cort must hire an electrician and then install a permitted electrical outlet for 
continued permitted construction activity.  Full electrical service will not be released back to the 
owner/manager until all proper permits and construction are complete.  This should prevent 
the owner and/or property manager from allowing another unsafe event. 

  

Trevor  
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From: Peter Lemos  
Sent: Monday, November 06, 2017 6:20 PM 
To: Trevor Womack <Trevor.Womack@stocktonca.gov> 
Cc: Aaron Rose <Aaron.Rose@stocktonca.gov> 
Subject: RE: Sycamore Club (603 E Weber) 

  

The property located at 630 East Weber Ave (Sycamore Club) is owned and operated by Open 
Window Project (Zack Court). Neighborhood Services received a complaint on August 21, 2017 
about large events being held at this property where unpermitted construction and dangerous 
conditions existed.  

  

On August 25, 2107, an inspection was conducted at the property. The inspection included Code 
Enforcement, Building Department, and the Fire Marshal. Numerous violation were found 
including no Fire Alarm System, illegal and dangerous unpermitted walls, electrical, and 
egress.  The Fire Marshal notified the property manager to no longer hold any events until 
permits were obtained, and the violations were corrected and approved. The Manager agreed.  

  

On September 12, 2017 it was discovered that there were still events being held and a Notice to 
Vacate and discontinue operations was issued at the direction of the Fire Marshal.  

  

On November 1, 2017 Neighborhood Service was invited to attend an event hosted by San 
Joaquin County Office of Education to recognize the Greater Valley Conservation Corp. and 
present the Stockton Impact Team their Certificates.  Upon arriving at the venue, it was 
immediacy recognized as a structure that was vacated. During this time while outside the venue 
I was able to speak to Florence Low and advised Florence that this building should not be 
occupied. Florence advised that the attendees from the City were supposed to by Mayor Tubbs, 
and Councilman Holman. Florence left the certificates at the venue and notified me she would 
make sure no one from Council would attend.  I met with Zack Court as he was arriving he 
notified me that he took responsibility and was going to let people hold events as he did not 
want to wait for the permit process that took to long. I advised Zack that our responsibility is to 
the Life and Safety of the Citizens and that we would immediately bring in a fire watch that he 
would be responsible for until the conclusion of the event. The event had started and was to 
last 2 hours. We brought in Fire Marshalls and Police officers to act as fire watch after we 
briefed them of the hazards and what to do in case of and emergency.  

  

The event included numerous government official including, Manteca mayor, and Fire Marshal. 
Tracy Fire Chief., Assembly Member Susan Eggman, Representatives from Cathleen Galgiani’s 
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office and others approximately 75 guests and 25 staff and Corps members. WE also learned 
there were addition events scheduled for the weekend.  

  

Zack Court was notified the Electrical service would be immediately removed until all violations 
were corrected. Zack was notified to hire an electrician and obtain a separate permit for 
electrical to service the alarms and one construction outlet. After all other permits are 
obtained, and the work has been completed and approved the electrical service can be 
released to provide service to the structure. The building department was notified of what was 
needed to assist in the permitting process.   

  

  

From: Trevor Womack  
Sent: Monday, November 06, 2017 5:23 PM 
To: Peter Lemos <Peter.Lemos@stocktonca.gov> 
Cc: Aaron Rose <Aaron.Rose@stocktonca.gov> 
Subject: Sycamore Club (603 E Weber) 

  

Pete – would you please send me a paragraph or two about the recent event and problems at 
this location, including who booked the location (who was event host, CCC?) and who from City 
was the contact person received the invites and/or coordinated city 
attendees/speakers?  Please just briefly summarize the code issues there, what the status was 
leading up to that event, and what the current status is today. 

  

I just need this before we go into the long weekend please, by COB Wednesday. 

  

Deputy Chief Trevor Womack 

Stockton Police Department -  

Operations Bureau 

209-937-8218 

Trevor.Womack@stocktonca.gov 
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Connie Cochran

From: David Kwong
Sent: Tuesday, November 7, 2017 1:16 PM
To: Lydia Clary
Cc: John Schweigerdt
Subject: Fwd: Sycamore Club (603 E Weber)

Can you give me a timeline on this by tomorrow morning  

Sent from my iPhone 
 
Begin forwarded message: 

From: Eric Jones <Eric.Jones@stocktonca.gov> 
Date: November 7, 2017 at 9:56:16 AM PST 
To: Micah Runner <Micah.Runner@stocktonca.gov>, David Kwong <David.Kwong@stocktonca.gov> 
Subject: Fw: Sycamore Club (603 E Weber) 

 

FYI 

 
From: Trevor Womack 
Sent: Tuesday, November 7, 2017 8:13 AM 
To: Eric Jones 
Subject: Sycamore Club (603 E Weber)  
  

Chief –  

  

I asked Peter to give us a more detailed account of the circumstances surrounding the recent 
event at the Sycamore Club (“Open Window Project” – Zack Cort), which was never supposed 
to happen as there are active Code violations outstanding. 

  

The Code case began in August, when Neighborhood Services Section (NSS) received a 
complaint about large events being hosted here while unpermitted, on-going construction 
activity was happening.  Inspection by NSS, CDD Building Dept., and Fire Marshal, revealed 
numerous serious safety violations:  

  

 no fire alarm system;  
 dangerous, unpermitted walls being constructed;  
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 electrical issues;  
 lack of proper ingress/egress.   

  

Fire Marshal subsequently notified the property manager to discontinue all public events and 
the manager agreed.  However, on September 12, NSS discovered events were still occurring 
and so issued a “Notice to Vacate” at the direction of the Fire Marshal – from that point on no 
one was to be allowed inside for any functions until Code issues were resolved. 

  

On November 1, NSS received an invitation to an event hosted by the SJ County Office of 
Education (not a City event) to recognize the Greater Valley Conservation Corps at the 
Sycamore Club.  This event was completely arranged by Office of Education with the property 
manager/owner, while the “Notice to Vacate” remained in full effect, and NSS had no prior 
knowledge.  Upon arrival, Peter Lemos spoke with Florence Low to advise her that this event 
should not be occurring, and recommended the City not actively participate in light of the 
active Code case.  Florence advised that the Mayor and Vice Mayor had been invited and were 
to present some certificates.  She decided to leave the certificates at the event and recommend 
the elected officials not to attend. 

  

Zack Cort was present at the event and spoke with Peter.  He admitted knowledge of the event 
and stated he had decided to allow events despite the Notice to Vacate because the City 
permitting process was too slow.  In the absence of an approved fire alarm system, NSS 
established a “fire watch,” comprising a few Fire personnel and police officers, so that the 
event could continue as planned. 

  

Electrical service to the building was subsequently canceled so that no further events might 
occur.  Mr. Cort must hire an electrician and then install a permitted electrical outlet for 
continued permitted construction activity.  Full electrical service will not be released back to the 
owner/manager until all proper permits and construction are complete.  This should prevent 
the owner and/or property manager from allowing another unsafe event. 

  

Trevor  
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From: Peter Lemos  
Sent: Monday, November 06, 2017 6:20 PM 
To: Trevor Womack <Trevor.Womack@stocktonca.gov> 
Cc: Aaron Rose <Aaron.Rose@stocktonca.gov> 
Subject: RE: Sycamore Club (603 E Weber) 

  

The property located at 630 East Weber Ave (Sycamore Club) is owned and operated by Open 
Window Project (Zack Court). Neighborhood Services received a complaint on August 21, 2017 
about large events being held at this property where unpermitted construction and dangerous 
conditions existed.  

  

On August 25, 2107, an inspection was conducted at the property. The inspection included Code 
Enforcement, Building Department, and the Fire Marshal. Numerous violation were found 
including no Fire Alarm System, illegal and dangerous unpermitted walls, electrical, and 
egress.  The Fire Marshal notified the property manager to no longer hold any events until 
permits were obtained, and the violations were corrected and approved. The Manager agreed.  

  

On September 12, 2017 it was discovered that there were still events being held and a Notice to 
Vacate and discontinue operations was issued at the direction of the Fire Marshal.  

  

On November 1, 2017 Neighborhood Service was invited to attend an event hosted by San 
Joaquin County Office of Education to recognize the Greater Valley Conservation Corp. and 
present the Stockton Impact Team their Certificates.  Upon arriving at the venue, it was 
immediacy recognized as a structure that was vacated. During this time while outside the venue 
I was able to speak to Florence Low and advised Florence that this building should not be 
occupied. Florence advised that the attendees from the City were supposed to by Mayor Tubbs, 
and Councilman Holman. Florence left the certificates at the venue and notified me she would 
make sure no one from Council would attend.  I met with Zack Court as he was arriving he 
notified me that he took responsibility and was going to let people hold events as he did not 
want to wait for the permit process that took to long. I advised Zack that our responsibility is to 
the Life and Safety of the Citizens and that we would immediately bring in a fire watch that he 
would be responsible for until the conclusion of the event. The event had started and was to 
last 2 hours. We brought in Fire Marshalls and Police officers to act as fire watch after we 
briefed them of the hazards and what to do in case of and emergency.  

  

The event included numerous government official including, Manteca mayor, and Fire Marshal. 
Tracy Fire Chief., Assembly Member Susan Eggman, Representatives from Cathleen Galgiani’s 



9

office and others approximately 75 guests and 25 staff and Corps members. WE also learned 
there were addition events scheduled for the weekend.  

  

Zack Court was notified the Electrical service would be immediately removed until all violations 
were corrected. Zack was notified to hire an electrician and obtain a separate permit for 
electrical to service the alarms and one construction outlet. After all other permits are 
obtained, and the work has been completed and approved the electrical service can be 
released to provide service to the structure. The building department was notified of what was 
needed to assist in the permitting process.   

  

  

From: Trevor Womack  
Sent: Monday, November 06, 2017 5:23 PM 
To: Peter Lemos <Peter.Lemos@stocktonca.gov> 
Cc: Aaron Rose <Aaron.Rose@stocktonca.gov> 
Subject: Sycamore Club (603 E Weber) 

  

Pete – would you please send me a paragraph or two about the recent event and problems at 
this location, including who booked the location (who was event host, CCC?) and who from City 
was the contact person received the invites and/or coordinated city 
attendees/speakers?  Please just briefly summarize the code issues there, what the status was 
leading up to that event, and what the current status is today. 

  

I just need this before we go into the long weekend please, by COB Wednesday. 

  

Deputy Chief Trevor Womack 

Stockton Police Department -  

Operations Bureau 

209-937-8218 

Trevor.Womack@stocktonca.gov 
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Connie Cochran

From: David Kwong
Sent: Tuesday, November 7, 2017 10:06 AM
To: Scott Carney
Subject: Fwd: Sycamore Club (603 E Weber)

FYI  

Sent from my iPhone 
 
Begin forwarded message: 

From: Eric Jones <Eric.Jones@stocktonca.gov> 
Date: November 7, 2017 at 9:56:16 AM PST 
To: Micah Runner <Micah.Runner@stocktonca.gov>, David Kwong <David.Kwong@stocktonca.gov> 
Subject: Fw: Sycamore Club (603 E Weber) 

 

FYI 

 
From: Trevor Womack 
Sent: Tuesday, November 7, 2017 8:13 AM 
To: Eric Jones 
Subject: Sycamore Club (603 E Weber)  
  

Chief –  

  

I asked Peter to give us a more detailed account of the circumstances surrounding the recent 
event at the Sycamore Club (“Open Window Project” – Zack Cort), which was never supposed 
to happen as there are active Code violations outstanding. 

  

The Code case began in August, when Neighborhood Services Section (NSS) received a 
complaint about large events being hosted here while unpermitted, on-going construction 
activity was happening.  Inspection by NSS, CDD Building Dept., and Fire Marshal, revealed 
numerous serious safety violations:  

  

 no fire alarm system;  
 dangerous, unpermitted walls being constructed;  
 electrical issues;  
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 lack of proper ingress/egress.   

  

Fire Marshal subsequently notified the property manager to discontinue all public events and 
the manager agreed.  However, on September 12, NSS discovered events were still occurring 
and so issued a “Notice to Vacate” at the direction of the Fire Marshal – from that point on no 
one was to be allowed inside for any functions until Code issues were resolved. 

  

On November 1, NSS received an invitation to an event hosted by the SJ County Office of 
Education (not a City event) to recognize the Greater Valley Conservation Corps at the 
Sycamore Club.  This event was completely arranged by Office of Education with the property 
manager/owner, while the “Notice to Vacate” remained in full effect, and NSS had no prior 
knowledge.  Upon arrival, Peter Lemos spoke with Florence Low to advise her that this event 
should not be occurring, and recommended the City not actively participate in light of the 
active Code case.  Florence advised that the Mayor and Vice Mayor had been invited and were 
to present some certificates.  She decided to leave the certificates at the event and recommend 
the elected officials not to attend. 

  

Zack Cort was present at the event and spoke with Peter.  He admitted knowledge of the event 
and stated he had decided to allow events despite the Notice to Vacate because the City 
permitting process was too slow.  In the absence of an approved fire alarm system, NSS 
established a “fire watch,” comprising a few Fire personnel and police officers, so that the 
event could continue as planned. 

  

Electrical service to the building was subsequently canceled so that no further events might 
occur.  Mr. Cort must hire an electrician and then install a permitted electrical outlet for 
continued permitted construction activity.  Full electrical service will not be released back to the 
owner/manager until all proper permits and construction are complete.  This should prevent 
the owner and/or property manager from allowing another unsafe event. 

  

Trevor  
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From: Peter Lemos  
Sent: Monday, November 06, 2017 6:20 PM 
To: Trevor Womack <Trevor.Womack@stocktonca.gov> 
Cc: Aaron Rose <Aaron.Rose@stocktonca.gov> 
Subject: RE: Sycamore Club (603 E Weber) 

  

The property located at 630 East Weber Ave (Sycamore Club) is owned and operated by Open 
Window Project (Zack Court). Neighborhood Services received a complaint on August 21, 2017 
about large events being held at this property where unpermitted construction and dangerous 
conditions existed.  

  

On August 25, 2107, an inspection was conducted at the property. The inspection included Code 
Enforcement, Building Department, and the Fire Marshal. Numerous violation were found 
including no Fire Alarm System, illegal and dangerous unpermitted walls, electrical, and 
egress.  The Fire Marshal notified the property manager to no longer hold any events until 
permits were obtained, and the violations were corrected and approved. The Manager agreed.  

  

On September 12, 2017 it was discovered that there were still events being held and a Notice to 
Vacate and discontinue operations was issued at the direction of the Fire Marshal.  

  

On November 1, 2017 Neighborhood Service was invited to attend an event hosted by San 
Joaquin County Office of Education to recognize the Greater Valley Conservation Corp. and 
present the Stockton Impact Team their Certificates.  Upon arriving at the venue, it was 
immediacy recognized as a structure that was vacated. During this time while outside the venue 
I was able to speak to Florence Low and advised Florence that this building should not be 
occupied. Florence advised that the attendees from the City were supposed to by Mayor Tubbs, 
and Councilman Holman. Florence left the certificates at the venue and notified me she would 
make sure no one from Council would attend.  I met with Zack Court as he was arriving he 
notified me that he took responsibility and was going to let people hold events as he did not 
want to wait for the permit process that took to long. I advised Zack that our responsibility is to 
the Life and Safety of the Citizens and that we would immediately bring in a fire watch that he 
would be responsible for until the conclusion of the event. The event had started and was to 
last 2 hours. We brought in Fire Marshalls and Police officers to act as fire watch after we 
briefed them of the hazards and what to do in case of and emergency.  

  

The event included numerous government official including, Manteca mayor, and Fire Marshal. 
Tracy Fire Chief., Assembly Member Susan Eggman, Representatives from Cathleen Galgiani’s 
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office and others approximately 75 guests and 25 staff and Corps members. WE also learned 
there were addition events scheduled for the weekend.  

  

Zack Court was notified the Electrical service would be immediately removed until all violations 
were corrected. Zack was notified to hire an electrician and obtain a separate permit for 
electrical to service the alarms and one construction outlet. After all other permits are 
obtained, and the work has been completed and approved the electrical service can be 
released to provide service to the structure. The building department was notified of what was 
needed to assist in the permitting process.   

  

  

From: Trevor Womack  
Sent: Monday, November 06, 2017 5:23 PM 
To: Peter Lemos <Peter.Lemos@stocktonca.gov> 
Cc: Aaron Rose <Aaron.Rose@stocktonca.gov> 
Subject: Sycamore Club (603 E Weber) 

  

Pete – would you please send me a paragraph or two about the recent event and problems at 
this location, including who booked the location (who was event host, CCC?) and who from City 
was the contact person received the invites and/or coordinated city 
attendees/speakers?  Please just briefly summarize the code issues there, what the status was 
leading up to that event, and what the current status is today. 

  

I just need this before we go into the long weekend please, by COB Wednesday. 

  

Deputy Chief Trevor Womack 

Stockton Police Department -  

Operations Bureau 

209-937-8218 

Trevor.Womack@stocktonca.gov 
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Connie Cochran

From: David Kwong
Sent: Tuesday, November 7, 2017 10:05 AM
To: Eric Jones
Cc: Micah Runner
Subject: Re: Sycamore Club (603 E Weber)

Thanks for the update.  I’m meeting with Zac Cort tomorrow regarding his development activities. 

Sent from my iPhone 
 
On Nov 7, 2017, at 9:56 AM, Eric Jones <Eric.Jones@stocktonca.gov> wrote: 

 

FYI 

 
From: Trevor Womack 
Sent: Tuesday, November 7, 2017 8:13 AM 
To: Eric Jones 
Subject: Sycamore Club (603 E Weber)  
  

Chief –  

  

I asked Peter to give us a more detailed account of the circumstances surrounding the recent 
event at the Sycamore Club (“Open Window Project” – Zack Cort), which was never supposed 
to happen as there are active Code violations outstanding. 

  

The Code case began in August, when Neighborhood Services Section (NSS) received a 
complaint about large events being hosted here while unpermitted, on-going construction 
activity was happening.  Inspection by NSS, CDD Building Dept., and Fire Marshal, revealed 
numerous serious safety violations:  

  

 no fire alarm system;  
 dangerous, unpermitted walls being constructed;  
 electrical issues;  
 lack of proper ingress/egress.   
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Fire Marshal subsequently notified the property manager to discontinue all public events and 
the manager agreed.  However, on September 12, NSS discovered events were still occurring 
and so issued a “Notice to Vacate” at the direction of the Fire Marshal – from that point on no 
one was to be allowed inside for any functions until Code issues were resolved. 

  

On November 1, NSS received an invitation to an event hosted by the SJ County Office of 
Education (not a City event) to recognize the Greater Valley Conservation Corps at the 
Sycamore Club.  This event was completely arranged by Office of Education with the property 
manager/owner, while the “Notice to Vacate” remained in full effect, and NSS had no prior 
knowledge.  Upon arrival, Peter Lemos spoke with Florence Low to advise her that this event 
should not be occurring, and recommended the City not actively participate in light of the 
active Code case.  Florence advised that the Mayor and Vice Mayor had been invited and were 
to present some certificates.  She decided to leave the certificates at the event and recommend 
the elected officials not to attend. 

  

Zack Cort was present at the event and spoke with Peter.  He admitted knowledge of the event 
and stated he had decided to allow events despite the Notice to Vacate because the City 
permitting process was too slow.  In the absence of an approved fire alarm system, NSS 
established a “fire watch,” comprising a few Fire personnel and police officers, so that the 
event could continue as planned. 

  

Electrical service to the building was subsequently canceled so that no further events might 
occur.  Mr. Cort must hire an electrician and then install a permitted electrical outlet for 
continued permitted construction activity.  Full electrical service will not be released back to the 
owner/manager until all proper permits and construction are complete.  This should prevent 
the owner and/or property manager from allowing another unsafe event. 

  

Trevor  

  

  

  

From: Peter Lemos  
Sent: Monday, November 06, 2017 6:20 PM 
To: Trevor Womack <Trevor.Womack@stocktonca.gov> 
Cc: Aaron Rose <Aaron.Rose@stocktonca.gov> 
Subject: RE: Sycamore Club (603 E Weber) 
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The property located at 630 East Weber Ave (Sycamore Club) is owned and operated by Open 
Window Project (Zack Court). Neighborhood Services received a complaint on August 21, 2017 
about large events being held at this property where unpermitted construction and dangerous 
conditions existed.  

  

On August 25, 2107, an inspection was conducted at the property. The inspection included Code 
Enforcement, Building Department, and the Fire Marshal. Numerous violation were found 
including no Fire Alarm System, illegal and dangerous unpermitted walls, electrical, and 
egress.  The Fire Marshal notified the property manager to no longer hold any events until 
permits were obtained, and the violations were corrected and approved. The Manager agreed.  

  

On September 12, 2017 it was discovered that there were still events being held and a Notice to 
Vacate and discontinue operations was issued at the direction of the Fire Marshal.  

  

On November 1, 2017 Neighborhood Service was invited to attend an event hosted by San 
Joaquin County Office of Education to recognize the Greater Valley Conservation Corp. and 
present the Stockton Impact Team their Certificates.  Upon arriving at the venue, it was 
immediacy recognized as a structure that was vacated. During this time while outside the venue 
I was able to speak to Florence Low and advised Florence that this building should not be 
occupied. Florence advised that the attendees from the City were supposed to by Mayor Tubbs, 
and Councilman Holman. Florence left the certificates at the venue and notified me she would 
make sure no one from Council would attend.  I met with Zack Court as he was arriving he 
notified me that he took responsibility and was going to let people hold events as he did not 
want to wait for the permit process that took to long. I advised Zack that our responsibility is to 
the Life and Safety of the Citizens and that we would immediately bring in a fire watch that he 
would be responsible for until the conclusion of the event. The event had started and was to 
last 2 hours. We brought in Fire Marshalls and Police officers to act as fire watch after we 
briefed them of the hazards and what to do in case of and emergency.  

  

The event included numerous government official including, Manteca mayor, and Fire Marshal. 
Tracy Fire Chief., Assembly Member Susan Eggman, Representatives from Cathleen Galgiani’s 
office and others approximately 75 guests and 25 staff and Corps members. WE also learned 
there were addition events scheduled for the weekend.  

  

Zack Court was notified the Electrical service would be immediately removed until all violations 
were corrected. Zack was notified to hire an electrician and obtain a separate permit for 
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electrical to service the alarms and one construction outlet. After all other permits are 
obtained, and the work has been completed and approved the electrical service can be 
released to provide service to the structure. The building department was notified of what was 
needed to assist in the permitting process.   

  

  

From: Trevor Womack  
Sent: Monday, November 06, 2017 5:23 PM 
To: Peter Lemos <Peter.Lemos@stocktonca.gov> 
Cc: Aaron Rose <Aaron.Rose@stocktonca.gov> 
Subject: Sycamore Club (603 E Weber) 

  

Pete – would you please send me a paragraph or two about the recent event and problems at 
this location, including who booked the location (who was event host, CCC?) and who from City 
was the contact person received the invites and/or coordinated city 
attendees/speakers?  Please just briefly summarize the code issues there, what the status was 
leading up to that event, and what the current status is today. 

  

I just need this before we go into the long weekend please, by COB Wednesday. 

  

Deputy Chief Trevor Womack 

Stockton Police Department -  

Operations Bureau 

209-937-8218 

Trevor.Womack@stocktonca.gov 

  

  



20

Connie Cochran

From: David Kwong
Sent: Thursday, November 2, 2017 12:13 PM
To: Scott Carney
Subject: Fwd: 630 East Weber Street.

FYI  

Sent from my iPhone 
 
Begin forwarded message: 

From: John Freitas <John.Freitas@stocktonca.gov> 
Date: November 2, 2017 at 11:34:01 AM PDT 
To: David Kwong <David.Kwong@stocktonca.gov> 
Cc: Lydia Clary <Lydia.Clary@stocktonca.gov> 
Subject: 630 East Weber Street. 

Good morning David, 
  
As per our conversation with Lydia regarding Zac Cort’s property at 630 East Weber Street, 
  
A complaint was received by “Ask Stockton” in regards to illegal events being help at this address. 
(Parties, Art Events, Events serving full alcohol, etc.) The complaint was referred to Neighborhood 
Services who assigned it to a Code Enforcement Officer to verify the complaint. 
The Code Enforcement Officer Wes Thorne scheduled a Joint Inspection of the property with Fire 
Prevention, Planning, and Building Inspections of which I attended for Building Inspections. 
  

1. The joint Inspection was conducted on the morning of August 23, 2017 
2. I identified myself to the building manager and asked permission to inspect with the other City 

Staff. She granted permission to enter. 
3. From being in the building previously, I found a major amount of tenant improvement work was 

done without permits, inspections, or approvals. Walls removed, electrical work done, plumbing 
work done, bathrooms completely remodeled, 
Illegal made light fixtures installed, along with other renovations. 

4. The building previously was an auto repair/car sales lot with a inside repair area and large office 
area located inside the building. Several interior major walls were removed and the building has 
been converted to an Assembly use. 

5. Code Enforcement issued a Notice of Violation including a Notice to Vacate to the Building on 
September 8, 2017. The Notice was posted on the building and copies were served to Mr. Zac 
Cort’s admin assistant at his main office. Fire Prevention also served a notice to the property 
owner. 

6. The Notices stated to stop holding events in the building until proper permits, inspections, and 
approvals were issued and granted. 

7. The property manager has been warned by Fire not to hold events at the Building. 
8. The property owner has submitted for permits and as of 11-2-17 they are ready to issue. 
9. On 11-1-17, Code Enforcement report to the property to find a full event being held on site for 

the Greater Valley Conservation Core. After the event Peter Lemos stated he was requiring PGE 
to disconnect all utilities. 
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Please contact me if you need any further information. 
  
Thank you. 
Johnnie  
  
John Freitas 
Building Inspection Supervisor 
Community Development Department 
City of Stockton 
Desk # (209) 937-8351 
Cell  #  (209) 639-7758 
e-mail  john.freitas@stocktonca.gov 
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Connie Cochran

From: David Kwong
Sent: Wednesday, November 1, 2017 5:53 PM
To: David Garcia
Cc: Jobi Adams
Subject: Re: Meeting

Certainly.  I’ll ask Jobi to find a time for us thanks David 
 
Jobi can you please schedule a meeting for us thanks David 

Sent from my iPhone 
 
On Nov 1, 2017, at 5:47 PM, David Garcia <dgarcia@tenspacedev.com> wrote: 

Hello David,  
 
Zac would like to meet with you next week to discuss the permitting process for OWP and other 
projects. Let me know your availability, thank you. 
 
David 
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